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Child marriage not only puts a stop to girls' hopes and dreams. It also
hampers efforts to end poverty and achieve economic growth and equity

- Quentin Wodon
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Background

The practice of childhood marriage involves the act of  minors committing to or

being committed to marital relationships before they attain the age of  majority.
According to the Office of  the High Commissioner for Human Rights, it is any
marriage where at least one party is below the age of 18 years.' The campaign
against Early Childhood Marriages by Y-Fem began in 2020. The Namibian

legislators have created and
become signatories to various tools
intended to protect  children and

women as well as to eliminate
social norms that infringe on
human rights. Unfortunately,
despite these efforts the practice of

childhood marriages has persisted

in Namibia.

Some members of the Y-Fem team

This project has been driven towards  identifying and outlining protective
mechanisms that the Namibian law has incorporated to protect young children who
undergo this practice, it also seeks to find legal gaps that allow for this practice to

continue.

! Office of the High Commissioner for Human Rights. Child and forced marriage, including in humanitarian
settings: OHCHR and women’s human rights and gender equality. Available at

https://www.ohchr.org/en/women/child-and-forced-marriage-including-humanitarian-settings last accessed on 12
May 2022



The goal of the task was to provide a holistic framework to analyse the laws created
to protect children as well as the practical application and implementation of these
laws. In the fight against the phenomenon in pursuit  of restorative justice, the
following legal issues were explored;
1) Universality of human rights and cultural relativism in relation to the practice
of childhood marriages in Namibia.
2) Whether or not there are laws that refuse the practice of early childhood
marriages.
3) What are the main issues that are allowing for the practice to persist?

4) Whether or not there are effective means of rehabilitation in place.



10

The Main Causes For The Practice of Early Childhood

Marriages In Namibia

The practice of childhood marriages in Namibia results from several  factors and
requires attention on policy and social intervention in different spheres. According
to the MGECW, the following are common causes for the practice of childhood
marriages in Namibia. We have also confirmed these causes through our field

research.

1) Poverty

Upon assessment of the dimensions of living standards, health and education,
measured across 11 indicators, it was found that 43.3% of the Namibian population
experience multidimensional poverty with 59.3% of those in rural areas
experiencing this and 25.3% of the population in urban areas. * Respondents in the
National Formative Study on Child Marriage indicated that there is a prevalence of
childhood marriages among very low income families with orphans, the study also
revealed that in relation to this, it may not always be abject poverty that results in

the practice of childhood marriages but, specifically the desire for material objects. >

? Namibia Statistics Agency. (2021). Namibia Multidimensional Poverty (MPI) Index Report.
3 Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on Child
Marriage. p39
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The study also showed that  people in situations of poverty are more likely to

engage in the practice of ECM.*

2) Customary and Religious Beliefs®
The study used two proxies to conclude that certain customary practices in Namibia
are driving forces for the practice of childhood marriages;
i) The first was the region or place of  residence which showed that the
practiceis dominant inthe Kavango, Zambezi, Kunene, Omaheke, and
Otjozonjupa, while Oshana, Khomas, Ohangwena region with Omusati
scoring the lowest.
ii) Next was the language mostly spoken at home which showed that there
was a positive correlation between the language spoken at home and the
practice of early childhood marriages. Thelanguages with the highest
relationships with early childhood marriages were Kwangali (39%); San
(29%); Lozi (24%), Damara/ Nama (23%); and Herero (20%).
With regards to religious practice there was no definitive evidence shown to
suggest that religious practices in Namibia have a cause-effect relationship with the
practice of childhood marriages. Comparatively, in Zimbabwe the practice of
childhood marriages has been known to take place due to the beliefs of the
Johanne Marange apostolic sect religious group which accounts for 33% of women

and 4% of men who are married before the age of 18 years.°

“ Ibid
® Ibid at 40
6 Mu]uru L. 2022 Rehglous Sect Accused of Condonmg Child Marrlage Global Press Journal. Available at
3 3 africa 3 a a a e/ last accessed on 26 May
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3) Teenage Pregnancy and early sexual debut
The last National Demographic Health Study showed that ~ an estimated 7% of
women have their first sex between 12 and 14 years of age, 35% between 15 and 17
years of age.” 1% of girls aged between 15-19 years had been married, separated
or divorced, 2% of the survey participants aged between 20-49 in this study stated
that they had been married by the time they were 15 years and nearly 37% of
participants of the same study reported that their first sexual  encounter was not
consensual .® These statistics only reflect the cases that have been reported, itis
common for individuals not to report pregnancies resulting from ECM because in
many communities is more of a norm than an act that requires reporting. The social
shame that has been associated with teenage pregnancy is what commonly pushes
young women into engaging in the practice of ECM, as well as parents who feel the
need to consent to marriage on behalf of their children. It is generally believed, in
instances such as these, that marriage is a positive source of security. ° However,
the practice has been seen to do more harm than good."
For instance, teenage pregnancy is amongthe highest causes for childhood
marriage in the Kavango West region and it is a social norm in that region that
children who are pregnant should become married, while in the past the main
driver was customary practice, it has become more of a way of dealing with early

and unplanned marriages."

7 Namibia Demographic and Health Survey 2013. 2014. Ministry of Health and Social Services and ICF
International.

8 Ibid

9 Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on Child
Marriage. Namibia.

10 Ibid

! Tbid
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4) Alcoholism

This cause primarily contributes to the aforementioned teenage pregnancies and
early sexual debut through the heightened instancies of sexual abuse and greater
likelihood of engagement in intercourse by teenage couples. ' It can be seen as a
subsidiary cause to the abovementioned cause as well as that of poverty, however
for the purposes of this study, we have listed it separately because of the immense
manner in which it contributes to the practice. Alcoholism has not only been seen
as a contributory factor to teenage pregnancy and early sexual debut, but it has
also been seen to contribute to maintaining abuse in households and perpetuating
instances of poverty. These negative consequences have been seen to increase the

likelihood of children being married off by their caregivers

Due to how alcohol increases likelihood of ECM, it is clear that early introduction to
alcohol and subsequent alcoholism need to be eliminated. In a study by the Legal
Assistance Centre, it was revealed that underage drinking is a huge problem in
Namibia, 65% of respondents in the study agreed that it was easy for the youth to
get access to alcohol at shops in their community. '* 57% of respondents believed
that it was easy for the youthtoget accessto home-brewed alcohol in their
communities." 49% of respondents agreed that in their community, early exposure
and reliance on alcohol is present as very young children are commonly given

home-brewed alcohol to ease their hunger or stop them from crying. '® 41% of

12 Peltzer, K., & Pengpid, S. (2018). Concurrent alcohol and tobacco use among school-going adolescents in
Namibia: Prevalence and risk factors. Journal of Psychology in Africa, 28(2), 141-146.

13 Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on Child
Marriage. Namibia.

!4 Legal Assistance Center. (2010). Preventing Underage Drinking: A Guide to Individual and Community Action.
Gender Research and Advocacy Project. Windhoek. Namibia.

15 Ibid

16 Ibid
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respondents felt that their communities had become more tolerant of underage

drinking."”

5) Insufficient Access to Education
The National Formative Study on Child Marriage showed that lack of education was
a particularly high cause of childhood marriages in the Kavango West, Omusati and
Ohangwena regions. '® Additionally it was shown that uneducated girls are at a
higher risk of getting married than those who have attended secondary or higher
education." This results in a lack of appreciation for education among the children
and guardians and perpetuation of the perception that marriage is the ultimate
source of security. The Convention on the Rights of the Child has pointed out that

the right to education is a state obligation that should be protected and promoted

amongst children.

Regional community engagement
with youths in the Omaheke
region

7 Tbid

'8 Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on Child
Marriage. Namibia.

19 Tbid

 Convention on the Elimination of All Forms of Discrimination against Women, at Article 32
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Customary Practices Related to Early Childhood Marriages In
Namibia

The practice of early childhood marriage in Namibia much like in other African
regions is closely related to customary practices. The last census conducted in
Namibia in 2011 revealed that some communities are allowed to practice child
marriage under customary law particularly for children who have reached an age of
puberty, around 11 or 12 years. *' Additionally, the Demographic and Health Survey of
2013 revealed that while 20% of women aged 15 and above were married in civil
marriages and 8% in customary marriages, 7,5% of the women were living
informally with their partner.*

1) Polygamy
This is when a man marries more than one wife. This practice is not  legal in
Namibia but has been reported to practice in the Zambezi, Oshana, Otjozondjupa
and Kavango West  in Namibia. > In some instances it s practised openly and

accepted by the community at large while in other areas it is carried on secretly.*

2) Testing for Fertility®
This is a custom that is practised in the Kavango West region. This involves the

coercion of young girls into falling pregnant by a certain age in order to prove their

2L Gender Research and Advocacy Project. 2017. Briefing Document on Child Marriage and Teenage Pregnancy.
Legal Assistance Center. Windhoek. Namibia.

2 Namibia Demographic and Health Survey 2013. 2014. Ministry of Health and Social Services and ICF
International.

 Ministry of Health and Social Services. NATIONAL FORMATIVE CHILD MARRIAGE STUDY IN NAMIBIA.
2022 . CHILD MARRIAGE STUDY REPORT - CABINET DECISION NO: 4/17.03.20/006 RESOLUTIONS.
Ministry of Health and Social Services. Namibia. Also see; Nakanyete, N. F., Nghitevelekwa, R. V., Matsa, M. M.,
Mendelsohn, J., Lendelvo, S., & Shikale, F. (2020). Communal land tenure security for widows in the Eenhana
Constituency of the Ohangwena Region, Namibia. Journal of International Women's Studies, 21(1), 131-147.

2 Tbid

» Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on Child
Marriage.



16

ability to reproduce. It places a great deal of pressure on girls to be sexually active
and to be a mother at a young age. The practice is decreasing greatly however it is

still associated with childhood marriages in the present day.

3) Arranged Marriages
This is when parents select a partner for their child. This often involves pressuring
the child to take on the intended spouse,  who in many instances, is significantly
older than the child.  This practice takes away the child's right to liberty and to

choose whom to marry.*®

4) Eengoma®’
This is a custom commonly practised in the Ohangwena region. Eengoma is an
initiation ceremony for young women who have just gone through their
menstruation for the first time. During the ceremony, men are allowed to pick a
bride by placing a mark on them. The practice has been decreasing however many
parents are quick to make their child go through it  in order to avoid shame
associated with teenage pregnancy. It is common for parents to send their children
to Angola as well, where the custom is more widely practised in order to make sure

their child is selected to be someone’s bride.?®

5) Holy Fire
This is apractice that takes place amongthe Ovaherero, Ovambanderu and

Ovahimba communities. During this practice married men are held in high regard

% Tbid
77 bid.
% Tbid
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while unmarried men are belittled for not having spouses often through acts that
may be considered to be demeaning such as having to move around on their knees.
This practice has been seen to encourage men to desire marriage for the honour
and notoriety rather than due to any care for their wife, older married men teach

that marrying is an essential rite to manhood.”

6) Widow inheritance®
This practice involves the marrying of an individual as replacement for a deceased
spouse. It puts women in vulnerable situations as they often risk losing their
property if they refuse to be taken on as a spouse. In some instances, children are

taken as the replacement spouse.

7) Tjiramue
This practice is common in Otjiherero customary groups. It involves the marriage of
cousins also referred to as “omuramwe.” There are two types of identification in
this practice, mainly “eanda” drawn from the matri-clan and brother and sisters’
children.® The practice, much like widow inheritance, allows for girls to be seen as
property and for abuse to take place as a result of a sense of entitlement by their

male counterparts, it has often led to early sexual debut for girls as well.*

» Tbid

% 1 ,egal Assistance Centre. (2017). Namibia Gender Analysis. Delegation of the European Union to Namibia. Also
See; Gaoes, I. (2015). The controversial Otjiramue. Sister Namibia, 27(2), 20-22.

31 Gaoes, 1. (2015). The controversial Otjiramue. Sister Namibia, 27(2), 20-22.

32 Tbid
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8) Sikenge
This is an initiation practice largely from the Zambezi region. It is conducted when a
young woman begins her menstruation and is taken away to be taught about
womanhood, being a good wife and a good member of the community as a

woman.?® The practice has been closely linked to the persistence of GBV.*

9) Olufuko
This is a traditional  festival that takes place in the northern region of ~ Namibia
wherein young women are taught about their tradition as they essentially transition
from being girls to being women. * While the practice greatly encourages young
women to keep their virginity, it has been accused of perpetuating the practice of

childhood marriages.

# Titus, H. (2017). Ending harmful cultural practices. Sister Namibia, 29(1), 24-26.

3 Swetu, R. (2016). An assessment of the intergration of anti-gender based violence component in pre-marriage
training in Lusaka district (Doctoral dissertation, University of Zambia).

% Wwilliams, T. M. (2021). Girl-Child, Health, and Education in Africa. In The Palgrave Handbook of African
Women's Studies (pp. 2409-2423). Cham: Springer International Publishing



19

The Practice of Early Childhood Marriages

Regressing the Namibian Feminist Movement

The practice of child marriage, doesin many dimensions, allow for women to
continue to be subordinate to men. It undermines and hinders the efforts and

progress that the feminist movement in Namibia has managed to achieve.

1) Continued undermining of womens' rights

The practice of early childhood marriages is primarily disadvantageous to girls and
to women they grow into.  This
report shall explore the various
ways in  which  childhood
marriages encourage a violation
of human rights such as that to
education which often results
from young girls  dropping out

due to their  responsibilities as

wives and mothers. In addition to

Discussing feminist perspectives
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this there is evidence that  this practice also contributes to sexual  and physical

violence against the girls.

Girls Not Brides has identified a few key ways in which the practice of early

childhood marriages undermines women and girls’ rights.**These are;*’

A. Increased risk of experiencing gender
based violence; Youngindividuals who get
married are wusually not able to defend
themselves and often fear reporting due to the
nature of dependency that is usually present

in such marriages. The relationship

Discussing feminist perspectives

dynamics make them victims of unhealthy gender norms, such as the idea of a wife
as a subservient child bearer . In 2021, it was found that among the age group of 15
to 49, 28% of women and 22% of men in Namibia believe a husband beating his

wife as a form of  discipline constitutes a justifiable act. ** It is clear that there

women and girls are significantly disadvantaged in this regard.

% Girls Not Brides:The Global Partnership to End Child Marriage.2020.ENDING CHILD, EARLY AND FORCED
MARRIAGE IS CRUCIAL TO GENDER EQUALITY 2020 Advocacy Brlef Avallable at

las accessed on 28 May 2022.

% Ministry of Health and Social Services. NATIONAL FORMATIVE CHILD MARRIAGE STUDY IN NAMIBIA.
2022 . CHILD MARRIAGE STUDY REPORT - CABINET DECISION NO: 4/17.03.20/006 RESOLUTIONS.
Ministry of Health and Social Services. Namibia

% Helmendach, A. 2021. The Gender Wage Gap in Namibia. Available at

https://borgenproject.org/gender-wage-gap-in-namibia/ last accessed on 28 May 2022.
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Infringement of economic justice and rights; Child marriage contributes to
9% in loss of income for women who get married as children. * Presently in
Namibia, women are already at a disadvantage economically as labour force
participation is presently at 57%, significantly lower than the 64% of  their
male counterparts. *° Unequal childcare responsibilities often limit  young
girls' availability for work, and this problem is exacerbated and experienced
in their adulthood as children who get married are more likely to have more
children as they often begin child bearing from an early age.  *' Additionally
the increased likelihood to drop out of school decreases their ability to
develop professionally.

C. Bodily Autonomy and SRHR; ECM is perpetuated by beliefs that a girls’
worth and value are tied to her virginity.’Ultimately, girls are forced to
conform to the practice due to these beliefs and to maintain the family’'s
honour.” There is a loss of individuality amongst the girls and often pressure

from the family and community to follow rules of ‘honour’ by getting married.

D. Feminist acttion on climate justice;  Those who often engage in the
practice of early childhood are from communities that rely on natural

resources for their survival and this can lead to unsustainable use of natural

3 ICRW and World Bank. 2017. Economic Impacts of Child Marriage. Available at

https://documents1.worldbank.org/curated/en/530891498511398503/pdf/116829-WP-P151842-PUBLIC-EICM-Glo
bal-Conference-Edition-June-27.pdf last accessed on 28 May 2022.

“ Helmendach, A. 2021. The Gender Wage Gap in Namibia. Available at
https://borgenproject.org/gender-wage-gap-in-namibia/ last accessed on 28 May 2022.

1 Tbid

2 Girls Not Brides:The Global Partnership to End Child Marriage.2020.ENDING CHILD, EARLY AND FORCED
MARRIAGE IS CRUCIAL TO GENDER EQUALITY 2020 Advocacy Brlef Available at

last accessed on 28 May 2022.
4 Ibid
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resources.* ECM results in young women becoming stuck in poverty and
unable to break out  of this, they grow up and become mothers whose
daughters are similarly given to the practice and cycle is continued with little
ability to escape. * Men in such communities often have multiple children
from different partners.* The Himba tribe have found a way against this
through the community fathering of non-biological children.*” However, the
practice of ECM results in many childbirths and risk of land degradation due
to unsustainable use of portions of land at a time.

E. Technology and Innovation for Gender Equality; The practice of ECM
greatly impedes young women’'s access totechnology and innovative
measures to fight ECM due to risks of cyberbullying for having engaged in the
practice, additionally, social media has subjected young girls to ECM through
human trafficking. “It is noted that technology and social media can be used
to fight against ECM if more effort is put into coming up with more innovative
measures, such as leading more discussions and campaigns against the

practice.”

44 Republic of Namibia Ministry of Environment and Tourism.2014. Third National Action Programme for Namibia
to Implement the United Nations Convention to Combat Desertification 2014 - 2024. Ministry of Environment and
Tourism. Available at https://www.unccd.int/sites/default/files/naps/Namibia-2014-2024-eng.pdf last accessed on 29
May 2022.

45 See under “Kamanjab” in chapter on Young Feminist Action

46 Gierse-Arsten, S. (2020). Transition towards gender equality-Namibia between the empowerment of women and
violence of men.

47 Prall, S. P., & Scelza, B. A. (2020). Why men invest in non-biological offspring: paternal care and paternity
confidence among Himba pastoralists. Proceedings of the Royal Society B, 287(1922), 20192890.

8 Girls Not Brides:The Global Partnership to End Child Marriage.2020.ENDING CHILD, EARLY AND FORCED
MARRIAGE IS CRUCIAL TO GENDER EQUALITY 2020 Advocacy Brlef Available at

last accessed on 28 May 2022.
4 Tbid
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2) Feminist leadership

Namibian feminist leaders and allies to the feminist movement, have made very
significant strides in their efforts to achieve gender equality in Namibia. As of 2021,
44.2% of the seats in parliament were occupied by women,  a statistic reflecting
improvement when compared to the prio 42% representation. *° Many of the young
girls who get married are unlikely to enter parliament or roles as local authorities
due to the restrictions in sociopolitical activity and development that are associated
with early childhood marriage. The trouble with the restriction created by early
childhood marriages is not only that there is a reduction in women who can take
leadership roles, but it also makes the disconnect between the present feminist
movement and the Namibian leadership, despite female representation. While an

increase in female leadership is a significant improvement with regards to gender
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* Helmendach, A. 2021. The Gender Wage Gap in Namibia. Available at
https://borgenproject.org/gender-wage-gap-in-namibia/ last accessed on 28 May 2022.
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It is clear that such arelationship does not  exist between the feminist social
movement and the leadership of Namibia mainly due to differing perspectives. This
was captured in an open letter to the Minister of Gender Equality, Poverty
Eradication and Child Welfare, Doreen Sioka.>' Despite the ministry’s research in the
practice of child marriage. >* There is the looming question of the extent to which
preventative measures will be taken and to what extent the issues surrounding this
are prioritised. Another key example to the disregard for feminist priorities by the
female leaders who are currently in power can be seen through a statement made
by parliamentarian, Elma Dienda, that“Marital rape does not exist.” Contrary to
this view, we believe that the practice of early childhood marriage allows for the
facilitation of statutory rape. The Combatting Immoral Practices Act certainly allows
for that, in stating that sexual acts with a child are forbidden unless an individual is
married to that child. > Allowing for the practice of childhood marriages ultimately
stops women who are suffering at the hands of patriarchal laws from being able to
take action, it creates room for these young women to continue to suffer.
Moreover, for representation that does not truly concern itself with feminist issues
and in some instances even speaks in favour of issues that have been harmful to

women for generations to continue to thrive.

! BIG Coalition. 2021. Open Letter to Doreen Sioka. The Namibian. Available at
https://www.namibian.com.na/213459/archive-read/Open-Letter-to-Doreen-Sioka last accessed on 27 May 2022.

52 Ministry of Health and Social Services. NATIONAL FORMATIVE CHILD MARRIAGE STUDY IN NAMIBIA.
2022 . CHILD MARRIAGE STUDY REPORT - CABINET DECISION NO: 4/17.03.20/006 RESOLUTIONS.
Ministry of Health and Social Services. Namibia.

53 Combatting Immoral Practices Act 7 of 2000, at section 14
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3

Universality of human rights and cultural relativism
in relation to the practice of

childhood marriages in Namibia

One of the greatest causes of childhood marriages in Namibia is customary
practices.> Human rights that we are referring to in this document, which are
restricted by the practice of childhood marriage, are based on the human rights
established by the United Nations, and can be found in international tools such as
Universal Declaration of Human Rights (UDHR), the source of which has primarily
been the socio-economic developments in Europe. > As a result of this, there is the
question of whether or not these rights are established with true consideration for
local contexts.”® The concept of cultural relativism takes into consideration the
realisation of diverse cultural, social and religious beliefs, holding that each group is
different and should be allowed to create morals, and abide by norms in

accordance with those differences. ®” Universalists would argue that norms such as

> Ministry of Health and Social Services. NATIONAL FORMATIVE CHILD MARRIAGE STUDY IN NAMIBIA.
2022 . CHILD MARRIAGE STUDY REPORT - CABINET DECISION NO: 4/17.03.20/006 RESOLUTIONS.
Ministry of Health and Social Services. Namibia

> Constantinides, A.(2008). Questioning the Universal Relevance of the Universal Declaration of Human Rights.
University of Cyprus, Nicosia. Cyprus.

% Tbid

57 Tilley, J. J. (2000). Cultural relativism. Human Rights Quarterly, p 22, 635.
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child marriage within different groups can impede the enjoyment of rights despite

them being born out of the uniqueness of that group.

This question is often extended to tools established by African legislators such as
the African Charter and national constitutions, however these have faced the
criticism that many of these legislators have received western education and have
been accused of mainly considering and reasoning through the lens of un-African
ideals, they have also been accused of putting their own oligarchical and patriarchal
interests ahead of the interests of the people for whom they legislate. >® With these
factors in mind, one may question why early childhood marriages are considered to
be a matter of human rights violations and not an unfair imposition of foreign
ideals on African customs. The idea of the universality of human rights came up
after the immence war crimes and genocide that were committed by the Third
Reich, undoing harm that some may do on others as a result of the idea that they
are somehow superior. **However, inthis instanceit is a matter of not only
admitting an inadequacy in the formation of one’s ideals, but also further pointing
out that this ideal is harmful to one’s own group despite it having been sustained

for centuries.

This question must be closely assessed with the matter of ~ contextual changes.

Changes in circumstances and changes that come with the realisation of ideals that

%8 Olowu,'Dejo. (2002). Protecting children's rights in Africa: a critique of the African Charter on the Rights and
Welfare of the Child. Int'l J. Child. Rts., 10, 127.

% Rosenfeld, M. (1998). Can Human Rights Bridge the Gap between Universalism and Cultural Relativism-A
Pluralist Assessment Based on the Rights of Minorities. Colum. Hum. Rts. L. Rev., 30, 249.
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may yield greater satisfaction, have been seen to affect what should be considered
to be an acceptable 'right’ and ‘wrong’.®® Such changes allow for individuals to chalk
out their lives in ways that suit them best. °' Any society that intends to fully allow
for its citizens to enjoy its rights also accepts that change is inevitable. ® The
international community has acknowledged that societies need to allow for
flexibility and change of  norms through a tool  and state obligation known as
‘progressive realisation’. © Katherine Young defined progressive realisation as ‘the

lapse of time between rights recognition and rights fulfilment’.®*

International agreements such as the ICESCR acknowledge that societies change
identify the need for immediate and progressive realisation as the obligation of
states to consistently make changes that  suit the contemporary society and to
make sure that the state makes as much effort as possible to ensure that this is

successfully fulfilled.®

The state of Namibia has clearly stated that the supreme descriptor of what is to be
considered acceptable can only be drawn from the Constitution of Namibia. ®® While
the legislators of this legal tool can also be accused of  creating and imposing
something that is drawn from western ideals, the question of human rights in this

continent is one that considers the need to avoid harms to its own people. It has

8 Constantinides, A.(2008). Questioning the Universal Relevance of the Universal Declaration of Human Rights.
University of Cyprus, Nicosia. Cyprus.

® Bwana, R. (2021). Progressive Realization of Socio-Economic Rights: Nonsense on Stilts?. Available at SSRN
3986266.

2 Belck, N. (1998). Change is constant... change is inevitable. Journal of Family and Consumer Sciences, 90(4), 12.
®International Covenant on Economic, Social and Cultural Rights, Article 2

5 Young K. G. 2019. Waiting for Rights: Progressive Realization and Lost Time. Cambridge University Press, p1.
% International Covenant on Economic, Social and Cultural Rights, Article 2.

% Constitution of Namibia, Article 1(6)

57 Constitution of Namibia, Preamble.
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been recognized through historical experience that unregulated power can often
lead to the harm of another.®® As such, human rights that are expressed rather
than dependent upon the authority of social figures are necessary in order to avoid

repeating the errors of the past.

The idea that “my rights end where yours begin” is something that is essential in
this regard, itis a question of the extent to which one's actions result in harm to
another. The practice of early childhood marriages has resulted in a lot of harm for
young girls who undergo the practice. The following are some ways in which girls
are harmed through the practice of childhood marriage;®

e Child marriage can have life-threatening health consequences for girls.  Under
pressure to become mothers soon after marriage, many child brides become
pregnant before their bodies can safely carry or deliver children.

e Complications in pregnancy can put them at risk of injury, and even death, as
girls who give birth under age 15 are five times more likely to die in childbirth
than young women in their early 20s. Child brides are particularly vulnerable to
injury in pregnancy or childbirth:  65% of all cases of obstetric fistula occur in
girls under the age of 18.

e Child marriage denies girls their right to education. Millions of child brides drop
out of school to devote their time to house chores and child rearing - if they
were in school inthefirst place. Over 60% of child brides in developing

countries have had no formal education2. In Malawi, nearly two thirds of

% Lamb, G. (2002). Debasing democracy: Security forces and human rights Abuses in post-liberation Namibia and
South Africa. Melber, H.(comp.) Measuring Democracy and Human Rights in Southern Africa. Discussion

Paper, 18, 30-49.

8 Girls Not Brides. (2015). Ending Child Marriage In Africa; A Brief by Girls Not Brides. Girls Not Brides: The
Global Partnership To End Child Marriage.
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women with no formal education were child brides compared to 5% of women
who attended secondary school or higher levels of education3 .

e Child marriage puts girls at risk of sexual, physical and psychological violence
throughout their lives. Girls who marry as children are more likely to be beaten
or threatened by their husbands than girls who marry later and are more likely
to describe their first sexual experience as forced.

e As minors, child brides are rarely able to assert their wishes, such as whether to
use family planning methods or practice safe sexual relations. Married girls can
be particularly vulnerable to HIV/AIDS and other sexually transmitted diseases.

e Child marriage has negative implications for Africa’s economic prosperity and
development. Because of child marriage, millions of girls miss the skills,
knowledge and employment prospects that would enable them to lift  their
family out of poverty and contribute to their country’s economic development
and prosperity. The persistence of child marriage has hindered Africa’s efforts
to achieve six of the eight Millennium Development Goals (to eliminate extreme
poverty, to achieve universal primary education, to promote gender equality, to

reduce child mortality, to improve maternal health, and to combat HIV/AIDS).

It is clear that the practice of early childhood marriages ultimately causes harm to
those who go through it. The fight to end the practice of early childhood marriages
by eliminating some cultural practices, therefore, should not be limited or restricted
by the idea that human rights are foreign and possibly colonial ideals, rather, the
elimination of these practices should be viewed as a positive way of sustaining the
customary group and benefiting the individuals who are usually affected by this

practice.
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4

The Refusal of Early Childhood Marriages in

Namibia

Newspaper
Insert

V

Child marriage report launched

News - National | 2020-10-30 Page no: 6
by Tutaleni Pinehas

THE ministerof gendeequalitypoverty eradication and seeitdrd)oreen Siokaaythe
elimination ahild marriages has become a matoritg$ince teenage girls are dying due to
complications from early childb&wkegsaid this yesterday at the launch of a report on child
marriages in Windhoek.“Both boys and girls continue to drop out of school before complet
education, therefore, reducing their chances of escaping poverty,” she said. Sioka said Nal
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the African charter on the rights and welfare of the child (ACRWC) @antheroigidsl of

women in Africa to the African charter on human and people's rights.

These national instruments specify that the minimum age to get married is 18, and require
consent. Section 10 of the Child Care and Protection Act number 3 of 2015 stipulates that
under the age of 21 requires their parents' consent to enter into a marriage.

Section 226 stipulates that a person may not o er a child for marriage or engagement if su:
not consent to the marriage and is below the minimum age for marriage contemplated in ¢
the Child Marriage Act of 1963 as amended.

Sioka saidThe consequences of child marriages laeeayrsamdjngs indicate some cases are
linked to gender-based viglenceducatiomdtainmentpor sexuahd reproductive health
outcomesphysicalemotionaédnd sexuabbusedeprivationf childhoodexperiencasd
abandonment by husbands.” Namibia hosted the African thpiparspeciah ending child
marriage in September lastlyeagid. “The commissioner held a consultative meeting with ¢
stakeholders to engage on the issue of child marriages and other issues faced by younger
she said. The gender minister announced that the outcome of the meeting indicated that
made good progress on child protection - particularly on ending child marriages.

“We have legislation to criminalise child Watréages.strong coordination system with other
stakeholders and we are complying with the African charter on the rights and welfare of th
said. Siokapplaudefhildline/Lifelinayhich has createdcommunityawareness child

marriage. Th@ectoof child welfargervicest thegendeministryfelena Andjambssid
customary marriages and cohabitation were the two most common forms of union. Accord
reportthe youngest ageasitmarriage is estimated to be 11 years old. The report found that ¢
marriages are seldom reported to the authorities, and that statutory rape is not being repc
happens between close family members. When cases did come to light, law-enforcers' strt
to be lenient due to their own cubaaledrounthe report stated. The report recommends law
reforms and the consistent implementation of laws to prevent and respond to child marrias

Introduction
The Namibian legal framework makes provisions to protect individuals against the
practice of early childhood marriages. The supreme law of the state is guided by the

constitution. The Namibian Constitution protects the right to cultural practices for as
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long as they do not cause harm to other persons. ”° Prevention in this state is mainly
tackled through the creation of a three layered consent process and through the
rejection of harmful cultural, social and religious practices.

1) Consent

Article 14(2) of the constitution provides that;Marriage shall be entered into only
with the free and full consent of the intending spouses.
Article 14 of the constitution protects the institution of family ’' (3) The family is the
natural and fundamental group unit of society and is entitled to protection by
society and the State. Additionally, section 24 of the Marriage Act Act No. 25 of 1961
states that, “a person may not give a child out in marriage or engagement if such
child does not consent” ”* Subsection (3) allows for children to get married provided
they have the consent of the minister as well as the consent of the child's parents or
legal guardian. Ultimately, we see that there are three layers of consent that must
be applied before a child is involved in a civil or customary marriage;”

i) consent of the parties that intend to get married,

i) consent from the minister of home affairs and

iii) consent from the parents or legal guardian.

The punishment for forcing a child to get married without adequate consent is a fine

of upto N$50000or imprisonment for up to ten years or both. ’* The Legal

70 Constitution of the Republic of Namibia

" Tbid

"?Marriage Act No. 25 of 1961, section 24 (2)

73 Gender Research and Advocacy Project. 2017. Briefing Document on Child Marriage and Teenage Pregnancy.
Legal Assistance Center. Windhoek. Namibia. Also see Guide to Namibia’s Child Care and Protection Act 3 of
2015. 2019 . Chapter 20 : Harmful Social, Cultural Or Religious Practices. Legal Assistance Center. Windhoek.
Namibia. p. 8-9

74 Child Care and Protection Act 3 of 2015, section 226 (3). Note that there are two subsections in section 226
labeled as (3).
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Assistance Centre has further made clear who can give parental consent, ina
document which elaborates on the CCPA”

i) Married parents must both consent.

ii) If the parents were never married, the parent with guardianship must
consent.

iii) If the parents are divorced, the parent with guardianship must consent. If
the divorce order makes both parents equal guardians then the consent of
either of them would suffice- unless the divorce order contains a special
requirement for consent to marriage.

iv) Minister of Gender and Child Welfare (if there are no parents or guardians

present in the child’s life)

The law makes consent a slightly strenuous process by layering in this way, in order
to protect young children. Allowing the child to consent allows for respect to the
child’s views,”® and the inclusion of guardians and the state can be said to have been

done to allow for review of the decision by more competent persons.

The LAC has stated that if a child gets married without all the necessary consent the

marriage may be void or voidable. 7/ Additionally, the 7th periodic review on the

7> Guide to Namibia’s Child Care and Protection Act 3 of 2015. 2019 . Chapter 20 : Harmful Social, Cultural Or
Religious Practices. Legal Assistance Center. Windhoek. Namibia. p. 9 Also See section 25 of the Marriage Act 25
of 1961.

76 The Guiding Prlnc1p1es of the Conventlon of the nghts of Chlldren Avallable at
h nvention/ last accessed on 13 May
2022. Also see Four Pr1nc1ples of the Conventlon of the nghts of the Chlldren Available at
: ild last accessed on 13 May 2022
77 Guide to Namibia’s Child Care and Protection Act 3 of 2015 2019 . Chapter 3 : Age of Majority. Legal Assistance
Center. Windhoek. Namibia. p.15
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African Charter for Women'’s Rights published by the Ministry of Justice ’® states that

one can seek redress through making a claim for statutory rape

The Marriage Act 25 of 1961 additionally prohibits the solemnisation of marriages
for children wherein consent has not been obtained. It states that if parties appear
before a marriage officer for the purpose of contracting a marriage with each other
and such marriage officer reasonably suspects that either of them is of an age which
debars himor her from contracting a valid marriage without the consent or
permission of some other person, he (or she) may refuse to solemnise a marriage
between them unless he is furnished with such consent or permission in writing or
with satisfactory proof showing that the party in question is entitled to contract a

marriage without such consent or permission.”

2) Rejection of Harmful Social, Cultural and Religious Practices:
The CCPA rejects the practice of harmful social, cultural and religious practices in
section 226, *which disallows the subjection of children to harmful  social, cultural
or religious practices and further emphasised in sub-sections (2) and(3) that
anyone who gives a child off for marriage or engagement without consent from the
child, the minister of home affairs and the child’s guardian or parents shall be guilty
of an offence and liable to a maximum of ten years in prison or a fine of $50 000 or
both,®" additionally Namibia is a signatory to international  agreements that also

prohibit the practice of  childhood marriage suchas  the Convention on the

78 Ministry of Justice. 2020. 7th Periodic Report (2015-2019) On the African Charter on Human and Peoples’ Rights
and the Second Report Under The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa

79 Marriage Act 25 of 1961

80 Child Care and Protection Act 3 of 2015,

8 Tbid
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Elimination of All Forms of Discrimination against Women (CEDAW) ¥ and the
African Charter on the Rights and Welfare of the Child (ACRWC), * and as per the
terms of Article 144, Namibia is bound to these agreements.  **Additionally, the
Constitution makes customary laws subsidiary to those of the constitution and acts

of parliament in terms of Article 19% and Article 66.

Conclusion

To answer the question regarding whether or not Namibia refuses the practice of
ECM, it does. However, despite these protective mechanisms there are still  some
elements of the law that allow for this practice to continue, we shall explore these

in the following chapter.

Testimonial

‘&h /

A WOMAN WHO MARRIED BEFORE THE AGE OF 18 YEARS - KUNENE REGION®

“I got married at 15 years to a 26-year-old husband. It was a traditional wedding and |

was just forced into marriage by my parents; it was never my will or desire. Though me
and my husband were fine, | was grade 7 and | didn’t return to school. | dropped out. I'm
not an educated person at all; instead, | have little education and | am just a house lady.
The case was not reported, | don’t know, it should be left and not be investigated. But |

feel it should not be allowed for an underage child to get married, it's not a good thing at

8 Convention on the Elimination of All Forms of Discrimination against Women, Article 14

8 African Charter on the Rights and Welfare of the Child, Article 21(2)

% The Constitution of the Republic of Namibia

% The Constitution of the Republic of Namibia.

% Thid

8 Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on Child
Marriage. p53.
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all to give your child to be married while under age. | should have been in nursing or
even part of this research group journey that you guys are busy with. if it was not for this

thing of being married while under age.”
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5

What Allows For Early Childhood Marriages To

Continue In Namibia?

Introduction

Unfortunately despite the punitive measures for the practice and the refusal
mechanisms listed in the previous chapter, it still persists in the country.  This may
be attributed to the conflicting statutory provisions that govern childhood
marriages within Namibia as well as insufficient knowledge on . The main groups of

interest that are put at risk through this practice are women and children.®

For the purposes of  this study, we shall explore opposing legislative provisions
which have allowed for the practice to continue through blurring the definition of
the term ‘minor’; as well as relaxed provisions on the registration of  customary
marriages which allows for childhood marriages to be practised through

cohabitation; and how lack of clarity in these areas ultimately hinders the possibility

8 Ministry of Justice. 2020. 7th Periodic Report (2015-2019) On the African Charter on Human and Peoples’ Rights
and the Second Report Under The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa. at p 20

8 Office of the High Commissioner for Human Rights. Child and forced marriage, including in humanitarian
settings: OHCHR and women’s human rights and gender equality. Available at

https://www.ohchr.org/en/women/child-and-forced-marriage-including-humanitarian-settings last accessed on 12
May 2022
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of intervention and retrieval of children who have been affected through this

practice as well as reporting the offence.

1) Unclear definition of the term ‘minor’

The need to specify the term minor is an important issue in order to allow young
individuals to be able to enjoy the protection that is accorded to them by law. In
relation to child marriages, the need to set out in clear terms what is meant by
‘minor’ is a crucial measure to protect children from the practice of early or forced
marriages by clearly qualifying those with the capacity to marry. *° The importance
of the differentiation between a child and an adult is of priority due to a distinct
difference in the maturity and development level of individuals. °' As such, there is a
need for legislators to make such considerations when making provisions, it is
always crucial todosofor thesake of their best interest.®” Determining this
definition is also important in order to make sure that children are protected in
terms of the other general principles that underpin children’s rights including
protection from driscrimination, protection of the child’s survival and protection of

the views of the child. ** The main right holders in this matter are women and

% Office of the High Commissioner for Human Rights. Child and forced marriage, including in humanitarian
settmgs OHCHR and women’s human rlghts and gender equahty Avallable at

ings last accessed on 12

May 2022 also see Afrlca Union Cornrmssmn 2017 Jomt General Comment of the African Commission on Human
and Peoples’ Rights (ACHPR) and the African Committee of Experts on the Rights and Welfare of the Child
(ACERWC) On Endmg Child Marrlage at p 5. Available at

h fri ntent/upl 2018/07, i in ACERWC-ACHPR_ FEnding Child Mar
riage 20 January 2018.pdf last accessed on 13 May 2022

%1 Convention on the Rights of the Child, Preamble
92 Act 3 of 2015, section 3. Also see ACRW, Article 4
9 The Guiding Pr1nc1ples of the Conventlon of the nghts of Chlldren Available at
ens-rights-convention/ last accessed on 13 May

2022 Also seeFour Pr1nc1ples of theConventlon of the nghts of the Chlldren Available at
ild last accessed on 13 May 2022
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children with primary focus on the girl child because the practice has

disproportionately affected young girls and women more.**

The Convention on the Rights of the Child (CRC) ** as well as the African Charter of
the Rights and Welfare of the Child (ACRWC), °° outline that the age of a child shall
be considered as anyone below the age of 18 years, section 1 of the CCPA also
identifies individuals below 18 years of age as children.  The Constitution of
Namibia introduces a conflict through defining children as individuals below 16
years in Article 15 which provides for children’s rights and failure to specify the
meaning of ‘full age’ in the Article 14(1) which provides for the right to marry. ¥In
terms of constitutional protection, this leaves individuals between the ages of 16
and 18 years vulnerable to harm without a fortified guarantee of protection from
human rights violations accorded to children in terms of the legal  provisions that

are subsidiary to the constitution such as the CCPA, ACRWC and CRC.

This issue is highlighted in section 16 of the General Comment number 4 of the CRC
which discusses how a failure to create this specification deprives children of the
special protection they need. * This is also pointed out in section 36 of General

Comment 21 of the CEDAW.%°

% Office of the High Commissioner for Human Rights. Child and forced marriage, including in humanitarian
settings: OHCHR and women’s human rights and gender equality. Available at
https://www.ohchr.org/en/women/child-and-forced-marriage-including-humanitarian-settings last accessed on 12
May 2022

% Ibid, Article 1

% African Charter on the Rights and Welfare of the Child, Article 2

% Constitution of the Republic of Namibia

% UN Committee on the Rights of the Child (CRC), General comment No. 4 (2003): Adolescent Health and
Development in the Context of the Convention on the Rights of the Child, 1 July 2003, CRC/GC/2003/4, available at:
https://www.refworld.org/docid/4538834f0.htm]| last accessed on 13 May 2022.

9 UN Committee on the Elimination of Descrimination Against Women (CEDAW), General Comment No. 21
(1994): Equality in Marriage and Family Relations, available at
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How this acts against the best interest of the child

The Namibian law provides for a three tier consent mechanism to protect children
who may be subject to this practice as well  as to include them in the decision
making process. This can be said to be in fulfilment of the need to incorporate the
child’s views which is provided in Article 4 of the ACRW as well as Article 12 of the
CRC. The law in the section 24 (1) of the Married Persons Equality Act 1 of 1996, '
as well as section 226 of the CCPA provide that in order for a child to marry there is
indeed to obtain consent from the child,  the child’s parents or guardian and the
Minister responsible for home affairs.  On one hand this is a great mechanism to
ensure that the child's decision is appropriately reviewed by more competent
persons, on the other hand the matter of who may consent individually in terms of
the Constitution is obscured by the conflict that rises regarding the term ‘full age’ in
Article 14(1),"" additionally upon consideration of the common instances that have
given rise to the practice of child marriage, it is apparent that the requirement for
the ‘best interest, of the child may be impared by the entire permission for

underage persons to marry.

According to a study carried out by the Ministry of  Gender Equality, Poverty
Eradication and Social Welfare,'” the practice of childhood marriage in Namibia

often results from situations of poverty wherein the practice is viewed as a source

https://tbinternet.ohchr.org/Treaties/ CEDAW/Shared%20Documents/1 Global/A 49 38(SUPP) 4733 E.pdf last
accessed on 13 May 2022.

100 Married Persons Equality Act 1 of 1996

101 Constitution of the Republic of Namibia

192 Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on Child
Marriage.
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of income; customary beliefs which are closely tied to one’s identity and can create
a harmful sense of duty to the custom rather than to the individual, such that the
children in question are merely an end to a cause rather than humans with
autonomy;'® teenage pregnancy and early sexual ~ debut which often result in
marriage being a form of security for both the teen and their child and inaccess to
education which has often led to the belief ~ that marriage is a greater source of
security primarily inthe Omusati, Ohangwena and Kavango West  regions.'™
Subsequent effects of this include health risks associated with expectations of
motherhood after marriage, sexual physical and psychological violence associated
with an inability to assert themselves, possible exposure to HIV with insufficient

intervention.'®

The child's best interest is compromised by the nature of  dependency that is
posited by these situations which can leave them being viewed as property which

'%or neglecting the protection of

subsequently infringes on Article 7 of the ACRWC,
one's rights due to a sense of being trapped in the situation ultimately infringing on

the right to personal liberty which guarantees a protection of individual
autonomy.'” Oftentimes children who are subject  to the practice of childhood
marriage end up forfeiting measures that can be self-empowering such as pursuing

education which restricts their capacity to earn greater income and ultimately gain

103 [egal Assistance Centre. (2017). Namibia Gender Analysis. Delegation of the European Union to Namibia. Also
See; Gaoes, 1. (2015). The controversial Otjiramue. Sister Namibia, 27(2), 20-22.

104 Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on Child
Marriage.

195 Thid. Also see Girls Not Brides. (2015). Ending Child Marriage In Africa; A Brief by Girls Not Brides. Girls Not
Brides: The Global Partnership To End Child Marriage.

196 African Charter on the Rights and Welfare of the Child, Article 7

197 Constitution of the Republic of Namibia, Article 7. Also see ACRWC, Article 17(2) and CRC, Article 37(b)
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independence.’® This has often been attributed to the immense nature of
household responsibilities that oneis expected to undertake once they have

undergone marriage.

The insufficient consideration for the expectations of marriage vis a vis the capacity
and ability of a child to fulfil these while in pivotal stages of development may give
rise to a question of whether or not the three tier consent structure is sufficient. For
example, the household duties which are significantly more demanding that those
ordinarily required of a child, may arguably, present a violation of the right to

1

freedom from slavery guaranteed by Article 9 of the constitution ' which includes

"% include work that is carried out

forced labour, and in terms of the Labour Act
under threat of a penalty, which in this case may be possible loss of their found
source of dependency. The nature of the dependency subsequently restricts the
ability to enjoy the right ~ to human dignity enshrined in Article 8 as it entails
inhuman treatment'" and the fundamental freedoms guaranteed by Article 21. '
This was also expressed by participants discussed with, who are based in Kamanjab
where the practiceis  rampant, they also expressed a lack of ability to free

themselves as they have no say in the matter, they are simply informed that they

will get married with no room for objection.

108 Girls Not Brides. (2015). Ending Child Marriage In Africa; A Brief by Girls Not Brides. Girls Not Brides: The
Global Partnership To End Child Marriage.

19 Constitution of the Republic of Namibia

110 [ abour Act 11 of 2007, Section 4(2)(a)

11 Constitution of the Republic of Namibia

112 Thid
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Moreover, the ACRWC states that child labour includes work which may interfere

with the child’s ‘social development,"

and the CRC provides that it is inclusive of
work that in addition to this this type of work interferes with the child’s
education.”'* As previously stated, the practice does involve a disturbance regarding
the child’'s development as there is a greater risk of experiencing various forms of
violence and their inability to access education results from a heightened likelihood
to dropout due to increased responsibilities. "> The nature of these responsibilities
in relation to how they are ultimately not appropriate and are effectively harmful
for individuals below the age of 18 years is discussed in section 36 and 37 of the
General Comment No. 4 of the CRC by the Committee of the Rights of the Child. '"°
Section 38 further adds that even if a child has a particularly outstanding level of

maturity and intelligence, the practice should not be permitted as it allows for the

harm of women'’s rights and such a provision ultimately contravenes the CRC.""’

The Joint General Comment of the African Commission on Human and Peoples’
Rights (ACHPR) and the African Committee of Experts on the Rights and Welfare of
the Child (ACERWC) On Ending Child Marriage has also recognized that the practice
of childhood marriage does not serve the best interest of the child because of how
it “gives rise to negative physical, psychological, economical and social

consequences and curtails the enjoyment of children's human rights and

3 African Charter on the Rights and Welfare of the Child, Article 15

!4 Convention on the Elimination of All Forms of Discrimination against Women, at Article 32

5> Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on Child
Marriage.

116 UN Committee on the Rights of the Child (CRC), General comment No. 4 (2003): Adolescent Health and
Development in the Context of the Convention on the Rights of the Child, 1 July 2003, CRC/GC/2003/4, available at:

https://www.refworld.org/docid/4538834f0.htm]| last accessed on 13 May 2022.

17 Ibid
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fundamental freedoms.”""® The general comment further states that the practice of
child marriage cannot be said to be in the best interest of the child and should not
be justified as being for the benefit of the child, making reference to the findings of
the Zimbabwean case of Mudzuru and another v Minister of Justice, Legal &
Parliamentary Affairs N.O and Others wherein Malaba DCJ stated that;
There is a difference between making a man take responsibility for the
pregnancy of a girl and the maintenance of the baby once it is born and
compelling a girl child to get married because she got pregnant. It would, in
fact, be a form of abuse of a girl child to compel her to be married because
she got pregnant. What is clear is that pregnancy can no longer be an excuse

for child marriage.'"”

The practice of childhood marriage infringes on the ability for a child who has been
married to enjoy the mechanisms that have been created to protect children from
violations of their rights due to the transition from minor to major that takes place
when a child has been married.  Section 24 (2) of the Marriage Act 120 3s well as
section 10 (10) of the CCPA™' provide that the status of majority is accorded to
children who have been previously married.  The very acceptance of marriage in

these provisions creates a contradiction with section 226 of the CCPA, ' Article 14

118 Africa Union Commission. 2017. Joint General Comment of the African Commission on Human and Peoples’
Rights (ACHPR) and the African Committee of Experts on the Rights and Welfare of the Child (ACERWC) On
Ending Child Marriage. at p 5. Available at

https://www.acerwc.africa/wp-content/uploads/2018/07/Website Joint GC ACERWC-ACHPR_Ending Child Mar
riage 20 January 2018.pdf last accessed on 13 May 2022

9 Mudzuru & Anor v Ministry of Justice, Legal & Parliamentary Affairs N.O. & Ors (Constitutional Application 79
of 2014, CC 12 of 2015) [2016] ZWCC 12 (20 January 2016)

120 Marriage Act 25 of 1961

121 Child Care and Protection Act 3 of 2015

122 Thid
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of the CEDAW ' and Article 21 (2) of ACRWC, "** which all prohibit the practice of

childhood marriage.

The confusion regarding this carries on by allowing for the facilitation of sexual
assault to children through section 14 of  the Combatting Immoral Practices Act
(CIPA)7 of 2000 which criminalizes  sexual acts with children unless such an
individual is married to the child. '*> Contradictorily, Article 16 of the ACRWC'*® along
with Article 19 of the CRC' prohibit sexual abuse additionally  section 3
(a)(iii)(bb)(B) states that a sexual offence is inclusive of sexual acts with an individual
who, by reason of age, is vulnerable and section 2(3) further stated that marriage is
not a defence for the commission of sexually violent act. '*® Additionally as per Ge v
Ge,'” consummation of a marriage is a requirement in Namibian law.  The very
inclusion of sex can be said to infringe on the right to human dignity in terms of
Article 2(b)™° of the constitution and section 3 of CEDAW ' as the nature of it can

be considered to be degrading.

1232 Convention on the Rights and Welfare of the Child

124 African Charter on the Rights and Welfare of the Child

125 Combatting Immoral Practices Act 7 of 2000, section 14

126 African Charter on the Rights and welfare of the Child

127 Convention on the Rights and Welfare of the Child

128 Child Care and Protection Act 3 of 2015

129 Ge v Ge (1 208/2016) [2017] NAHCNLD 58 (23 June 2017).
130 Constitution of the Republic of Namibia

131 CEDAW Article 3
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How this harms the right to the survival of the child

The Convention on the Rights of the Child also sets provisions which protect the
survival of the child. "** This is particularly specified in Article 6 of the CRC ' which
guarantees a protection of life, the constitution of Namibia also guarantees this in

Article 6. ** The possibility of health risks discussed in the research conducted by

135

the Ministry of Gender Equality, Poverty Eradication and Social Welfare, ' illustrate
the risk of harm and difficulty in enjoying the right to life in Namibia. The Joint
General Comment of the African Commission on Human and Peoples’ Rights

(ACHPR) and the African Committee of Experts on the Rights and Welfare of the
Child (ACERWC) On Ending Child Marriage states that the practice violates the terms
of the preamble of the Maputo Protocol to the African Charter on Human and
Peoples’ Rights on the Rights of Women in Africa, and further adds that the
violation to the survival of the child is compromised because;'*
Child marriage is correlated with early and frequent pregnancy, which in turn
is associated with significantly higher rates of maternal morbidity, maternal
mortality and infant  mortality. Child marriage also curtails  the right to
development, as those who marry young are often forced to drop out of

school or are precluded from participating in economic, political, social and

132 The Guiding Pr1nc1ples of the Conventlon of the Rights of Chlldren Avaﬂable at

] ] ention/ last accessed on 13 May
2022 Also see Four Pr1nc1ples of the Conventlon of the nghts of the Chlldren Available at
ild last accessed on 13 May 2022

133 Convention on the Rights of the Child

134 Constitution of the Republic of Namibia

135 Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on Child
Marriage Also see Girls Not Brides. (2015). Ending Child Marriage In Africa; A Brief by Girls Not Brides. Girls
Not Brides: The Global Partnership To End Child Marriage.

136 Joint General Comment of the African Commission on Human and Peoples’ Rights (ACHPR) and the African
Committee of Experts on the Rights and Welfare of the Child (ACERWC) On Ending Child Marriage. at p 7-8.
Available at

https://www.acerwc.africa/wp-content/uploads/2018/07/Website Joint GC ACERWC-ACHPR Ending Child Mar
riage 20 January 2018.pdf last accessed on 13 May 2022
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other activities. Child marriage is also connected with increased exposure to
the risk of domestic violence and because child marriage frequently results in
social isolation, the protection needs of  children and women in a child
marriage often are not readily detected or met.

The practice of childhood marriages ultimately restricts the government’s ability to

fulfil their obligation to protect children’s right to life.

Conclusively the issue of  the contradictory statutes illustrates the government's
failure as a duty bearer to respect human rights of girls and women who are
subject to this practice by introducing section 14 of the CIPA "’ and the attainment
of majority through the CCPA ™* and the Marriage Act, " which all interfere with the
ability for children to enjoy individual  rights. The provisions also weaken the
government’s role as duty bearer regarding their obligation to protect, due to the
risks to personal well being associated with child marriage, as well as the lack of
clarity regarding whether or not they may be accorded protective measures from
violence in terms of the CCPA ' particularly between the ages of 16 and 18 years.
While there are measures against such a practice and inclusive policies on

education,™

the practice of  child marriages, in relation to the contradictory
provisions, does not adequately include measures that allow for the children’s full
realisation of rights, especially due to how the practice can infringe on the right to

human dignity and education.The practice of  childhood marriages ultimately

137 Combating Immoral Practices Act 7 of 2000.

138 Child Care and Protection Act 3 of 2015

139 Marriage Act 25 of 1961

140 Child Care and Protection Act 3 of 2015, sections 220-237

141 Ministry of Education Sector Policy on Inclusive Education. 2013. Available at

https://planipolis.iiep.unesco.org/sites/default/files/ressources/namibia sector policy on inclusive education.pdf
last accessed on 14 May 2022
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restricts the government’s ability to fulfil their obligation to protect children’s right
to life which can be interfered with by the decision makers responsible for them,
particularly parents, guardians and intended spouses. This also brings to light the
parental duty bearers to cater to the child’s well being that are guaranteed by

Article 3 of the CRC'* as well as Article 15 (1) of the Constitution.'

2) Obscure laws surrounding customary marriages

The conclusion of a Marriage in Namibia can be either civil,  with recognition in
formal law through a process that  requires a marriage licence officiated by a

marriage officer, or, amarriage can be customary, that is, in accordance with
indigenous cultural beliefs without the specific call for the registration of a marriage

licence.'

The lack of a specified need to have customary marriages registered is particularly
troublesome because it directly opposes the terms of the CEDAW which states that,
“The betrothal and the marriage of a child shall have nolegal effect, and all
necessary action, including legislation, shall be taken to specify a minimum age for
marriage andto make  the registration of marriages in an official  registry
compulsory.”'® It is important for the government to incorporate this in order to
fulfil their obligation to progressive realisation and to make use of maximum

available resources toeliminate the practice interms of Article 2 of the

142 Convention on the Rights of the Child

143 Constitution of the Republic of Namibia

144 Legal assistance Centre. 2009. Gender Research and Advocacy Project: Guide to the Married Persons Equality
Act. Legal Assistance Centre. Namibia at p 3.

145 Tbid, at Article 16(2)
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International Convention on Economic, Social and Cultural Rights."® Maximum
available resources involves sensitising customary groups on how this is harmful,
promoting change as well as rehabilitating victims who were taught that this is a

necessary norm.

Customary practices account for some major causes of  childhood marriages in
Namibia. The last census held in 2011 revealed that some customs encourage the
marriage of young girls who have just reached puberty, which is around 11 or 12
years of age.” Additionally the 2013 Namibian Demographic Health Survey
revealed that it is commonplace for cohabitation and customary marriage to be
considered to be synonymous by some. '* Through the data gathered during the
qualitative interviews, it was foundthat the average ageof  first marriage/
cohabitation was 11 years.'* When coupled with the hazy definition of the term “full
age’, the permissibility of customary marriages with minors also inhibits and
confuses the reportability of such a union. Ultimately, it makes is unclear as to
whether or not members of the community who witness this should report it
because technically, customary unions are allowed and customary practices of
marrying individuals below the age of 18 years have been known to be encouraged

in customs such as;

146 International Convention on Economic,Cultural and Social Rights (ICESR)

147 Gender Research and Advocacy Project. 2017. Briefing Document on Child Marriage and Teenage Pregnancy.
Legal Assistance Centre. Windhoek. Namibia. p 2.

148 Thid at p32 Also see

Gender Research and Advocacy Project. 2010. A Family Affair: The Status of Cohabitation in Namibia and
Recommendations for Law Reform. Legal Assistance Centre. Windhoek Namibia. p52.

149 Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on Child
Marriage. p 1.
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a) Polygamy, wherein a man marries more than one wife. It is not legal but has
been known to take place both privately and publicly in Zambezi, Oshana,
Otjozondjupa and Kavango West in Namibia."®

b) The practice of testing for fertility which is practised in the Kavango west
region which has been known to pressure young girls into early pregnancy
and often early marriage."’

c) The practice of arranged marriages commonly practised in the Kunene
region which involves the usurping of  the child's rights to choose as the
parent or guardian selects a spouse for them.'

d) Eengoma which is mainly practised in the Ohangwena region and involves
the marrying off of young girls who have just undergone their first
menstruation. It is contemporarily used as a means to avoid the shame
associated with teenage pregnancy and consists of placing a mark on a child
and allowing grooms  to select their bride during the ceremony. It has
decreased in Namibia, however, parents have been known to visit the
neighbouring Angola, to make their daughter become a prospective bride in
the ceremony. The following are some of the practices;'™

e) Widow inheritance which is prejudicial against women, and intersects with

disproportionate intestate laws. It is essentially the forcing of a widow to take

150 Ministry of Health and Social Services. NATIONAL FORMATIVE CHILD MARRIAGE STUDY IN
NAMIBIA. 2022 . CHILD MARRIAGE STUDY REPORT - CABINET DECISION NO: 4/17.03.20/006
RESOLUTIONS. Ministry of Health and Social Services. Namibia. Also see; Nakanyete, N. F., Nghitevelekwa, R.
V., Matsa, M. M., Mendelsohn, J., Lendelvo, S., & Shikale, F. (2020). Communal land tenure security for widows in
the Eenhana Constituency of the Ohangwena Region, Namibia. Journal of International Women's Studies, 21(1),
131-147.

151 Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on Child
Marriage.

152 Ibid

153 Thid
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on a new spouse in order to maintain use and partial ownership of property
from the previous marriage.”™

f) The practice of Tjiramue, which is common amongs the Otjiherero customary
group, involve marriage to a maternal cousin or cousins from the children of
a brother and sister, it has often been said to contribute to childhood
marriages through an introduction to early sexual debut and the general
view of the child as property.

g) The Sikenge custom commonly practised in the Zambezi region and has been
identified as a major contributor to GBV due to its emphasis on the need for
young girls in marriage to be submissive. It is primarily targeted towards girls
who have just gotten their first menstrual period."

h) The Olufuko festival, aright of passage for girls in the Northern region of
Namibia, was, in a memorable case, accused of contributing significantly to

156

child marriages by NamRights

How this contributes to a violation of the right to freedom from

discrimination

The state has an obligation to protect children from discrimination. This is provided
in Article 10 of the Constitution of Namibia, " which protects against discrimination
on the grounds of  sex, race, colour, ethnic origin, religion, creed or social or

economic status. This is further provided for in Article 3 of the ACRWC,™® Article 2 of

154 Tbid

155 Swetu, R. (2016). An assessment of the integration of anti-gender based violence component in pre-marriage
training in Lusaka district (Doctoral dissertation, University of Zambia).

156 Namrights Inc v Government of Namibia and Others (HC-MD-CIV-MOT-GEN 243 of 2019) [2019] NAHCMD
538 (06 December 2019)

157 Constitution of the Republic of Namibia

158 African Charter on the Rights and Welfare of the Child
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the CRC,™ and Articles 2 and 3 of the Maputo Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Women in Africa. **Due to how the
practice mainly affects individuals who are female,  from specific cultural groups
and particularly low income status, it can besaidthat thecurrent laws on
customary marriages allow for  indirectly discriminate against these individuals
based on sex, creed and economic status as well. The existence of discrimination is
also discussed by the Joint General Comment of the African Commission on Human
and Peoples’ Rights (ACHPR) and the African Committee of Experts on the Rights
and Welfare of  the Child (ACERWC) On Ending Child Marriage. '*' Additionally,
regarding how it primarily affects affects women, we may adopt the rationale from
the case of Sv Damaseb and Another '® wherein the court stated that given that the
vast majority of persons affected by this are female, it can be concluded that such
laws serve, “no other purpose than to discriminate against ~ women,” and are,
“probably contrary to Article 10 of  the Namibian Constitution which provides for
equality of all persons regardless of sex.”

The 1994 General Comment 4 by the UN Committee on the Rights of Women, '®

states that tradition and culture has played a significant role in shaping how men

159 Commission on the Rights of the Child

180 Maputo Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa

18! Joint General Comment of the African Commission on Human and Peoples’ Rights (ACHPR) and the African
Committee of Experts on the Rights and Welfare of the Child (ACERWC) On Ending Child Marriage. at p 6.
Available at

https://www.acerwc.africa/wp-content/uploads/2018/07/Website Joint GC ACERWC-ACHPR Ending Child Mar

riage 20 January 2018.pdf last accessed on 13 May 2022

162§ v Damaseb and Another 1991 NR 371 (HC)
163 UN Committee on the Rights of the Child (CRC), General comment No. 4 (2003): Adolescent Health and
Development in the Context of the Convention on the Rights of the Child, 1 July 2003, CRC/GC/2003/4, available at:

https://www.refworld.org/docid/4538834f0.html last accessed on 13 May 2022.
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and women think, which has often resulted in a restriction in many women'’s ability
to enjoy and exercise fundamental rights.”® This has been seen through how
women and girls who are part of the above mentioned customary groups are often
more susceptible to the practice. '® Additionally it has been found that the primary
regional groups affected are those from areas where conservative perspectives
regarding customary practices are prevalent, including the Kavango region (East
and West combined) (40%), Kunene (24.0%), Zambezi (24%), Omaheke (23%) and
Otjozondjupa (23%) and the Oshana region at at 7%. '®® Apart from this, the majority
of individuals who are subject to this practice are from lower income households
wherein marrying off the daughter is seen as a solid source of income despite the
infringement on her capacity to adequately enjoy the rights that are conferred to

her.'®’

Ultimately the lack of an obligation to register marriages, allows for cohabitation
with minors to take place under the guise of marriage. The lack of registration also
allows for customs that allow for childhood marriage to persist and likelihood that
they are unreported. The nature of customary laws allows for others to infringe on
the rights of the girls’ rights which speaks to a failure to protect,  and to fulfil in
terms of their own restriction to the enjoyment of  rights which results from the

unfair descrimination.

184 bid at p 1

165 Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on Child
Marriage. p 35

166 Thid at p 36

197 Ibid
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Conclusion and Recommendations

It is of great importance that the practice of early childhood marriages be
eliminated intotality in Namibia. Despite the government having provided
measures such as criminalization of harmful social, cultural and religious
practices.'® There are still barriers that foster its existence. It is clear that the
government has not made maximum use of  available resources to prohibit this
practice or to progressively realise human rights.
We have the following recommendations;
1) Specifying that a minor includes anyone below the age of 18 years in the
Constitution
2) Repealing section 14 of the Combatting Immoral Practices Act 7 of 2000
3) Creating provision that insists on the registration of customary marriages
and creating measures of review in all communities
4) Creating statutory measures that provide for rehabilitative and protective
measures for children who have been married and are vulnerable to the
practice
5) Creating awareness on the illegal  nature of the practice and encouraging
reporting'®
6) Outlawing or regulating customary practices such that underage individuals

are not married.

168 Child Care and Protection Act, section 226.
189 Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on Child
Marriage.
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The current legislation and implementation thereof needs to reflect, in totality, that
the government of Namibia abhors and fully criminalises this practice in order to
sufficiently allow the individuals affected. At present the 7th periodic review on the
African Charter for Women'’s Rights published by the Ministry of ~ Justice'” states
that one can seek redress through making a claim for statutory rape in these
instances, but the current legislation does not communicate that very well and the
protective measures in place are ineffective when mirrored against the laws and

legal gaps making the practice contitue.

170 Ministry of Justice. 2020. 7th Periodic Report (2015-2019) On the African Charter on Human and Peoples’
Rights and the Second Report Under The Protocol to the African Charter on Human and Peoples’ Rights on the
Rights of Women in Africa
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6

Are There Rehabilitative Mechanisms in Place For
Individuals Who Have Undergone Early Childhood

Marriage In Namibia?

Testimonial

,
A /

A WOMAN WHO MARRIED EARLY AND EXPERIENCED GBV - OHANGWENA REGION'"

“I was married at 16 years to a man between 40 and 45 years. We are now separated.
The marriage was traditional and not registered. We got married through the initiation
when | was grade 7. After | was initiated, he told me to go stay with him. | regret doing
that, but my parents are the ones that forced me. It was not my will to get married. |
dropped out of school, when | went to be initiated through traditional weddings, one

cannot go back to school afterwards, but sometimes one can do that. | did not go back.

171 Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on
Child Marriage. p53
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My husband was always mistreating me. He would beat me up and abuse me because |
had no income. Even you are pregnant; you are still subjected to abuse. You could be
asking for something and the person will not give it to you. If you say something further,
you will be beaten. | only go work during summer when people are ploughing. And then
after | could be the cleaner or something else. | did not report, in the past we did not
really have that knowledge to bring something forth when you realise that something is
wrong or right. Child marriage is not good. It is because | have never liked it, it was not
something good, | did not want it. It was not my will. | would not have done it. If | knew, |
would tell them at least to wait a little bit because | am still young. To end child
marriage, | think advise children that education is very important and they should take it

serious.”

Introduction

The law fulfils the requirement to extract children from harmful situations with as
little damage to the child as possible when it has been identified that the child or
children in question are in harmful situations, as discussed in sections 134-137 of
the Child Care and Protection Act. '"* These sections do not however specifically
speak towards the issue of child marriages, only to instances wherein harm is clear
in the life of a child. In such instances, where children need to be extracted from
abusive situations, the law provides for the following mechanisms:  dissolving an
invalid marriage, a quick response, psycho-social intervention from a social worker.
However there is no specific legislation in place to absolve children of

consequences of child marriages. ' That is to say it is not clear whether or not they

172 Child Care and Protection Act 3 of 2015

17 https://www.unicef.org/namibia/ DAC_2015_Press_release_Final. pdf Page 2, Paragraph 5
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are accorded protection as children, after their status changes to that of majority
and whether or not there are mechanisms for bringing survivors from child
marriages - both girls & boys - back into their families, communities & peer groups

as is safe and appropriate.

1) Dissolving an invalid marriage
Section 26 of the Marriage Act 1 of 1996 ensures that a marriage with invalid
consent is declared void. In addition to this, if itis found that consent was not
properly obtained and the child was forced into marry, sexual engagement with the
child amounts to statutory rape.  This does, however conflict the terms of the

174

Combatting Immoral Practices Act '™ which allows for sexual acts to occur with a

minor as long as one is married to them.

2) State and Parental Obligations to Protect in Terms of  the

Namibian Law

In terms of creating extraction measures for children who are in harmful children,
the law obliges police officials and state-social  workers to respond to reports of

child abuse by making an investigation within the first 24 hours. ' In addition to this

parents are obliged to provide care to their children.!’®

The Constitution of the Republic of Namibia:

Article 15(1): Children’s Rights

Children shall have the right from birth to acquire a name and, subject to

174 Act 7 of 2000, at section 14
175Child Care and Protection Act 3 of 2015
176 Constitution of the Republic of Namibia.
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enacted in the best interest of children, as far as possible the right to know
and be cared for by their parents.
This therefore means that there is a legal requirement and obligation upon parents to
provide care to their child once their  child has been extracted from a harmful
environment. However, in this regard, there is no specific legislation that  discusses

returning of children who have been married back into society.

3) Are there measures to re-integrate survivors with peers?

There are instances where youths manage to escape marriages. In such instances we
looked at whether or not there are measures in place to stabilise childhood experiences.
With regards to restoring childhood to survivors from child marriages and re-creating life
opportunities in line with their peers, the main aspect that is addressed with regards to
restoring childhood is ensuring that the right to education is provided for and that there
is intervention from a social worker if a child is being abused. " However, this is not
specific to the practice of ECM and the matter of whether or not this applies to survivors
of ECM is unclear due to the obscure laws around the term ‘minor’ and customary

marriages.

The practice of childhood marriages often results in children who undergo the practice
falling out of the education systemas they become overwhelmed with the
responsibilities that come with being a wife and mother. 8nsufficient support and
emphasis on the value of education is very closely linked to the difficulties that exist with
reintegrating the girls and young women in schools because, they often take on a
greater focus on seeking an immediate source of income and in many cases will have
given birth to children and feel trapped and often become stuck in a situation where the

lack of education limits their employment options and the role of mother and wife limits

77 Indongo, N. (2020). Analysis of factors influencing teenage pregnancy in Namibia. Medical Research Archives,
8(6). Also See; Ministry of Education and Culture. (1997). Policy on Pregnancy among Learners in School.
Namibia.

178 Ministry of Gender Equality, Poverty Eradication and Social Welfare. (2020). National Formative Study on Child
Marriage. Windhoek. Namibia.
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their ability to go back to school.*”®

4) Conclusion and Recommendations

At present there are no rehabilitative measures that are specific to young children

who have been married.

We have the following recommendations;

1) Creating sustainable childcare and supportive programs for young mothers
who would like to go back to school.

2) Legislation on the extraction and rehabilitation which is specific to young
children who have been married.

3) The option to denounce the status of majority in order to enjoy protective
measures that are guaranteed for children.

4) Peer group reintegration and sensitisation mechanisms to allow for children
who have been married to engage with peers within the same age groups as
well as to do away with stigmas.

5) Parental sensitisation and social support systems especially for parents who
have relied on ECM to know the dangers of doing so and to take preventative
measures. This is also intended to keep parents accountable to their

obligation to their children.

17 Tbid
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Saveeard ch#lysddysis

The scorecard analysis below focuses on more specific questions regarding the 5 measure
analysis regarding the elimination of ECM and steps toward achieving this through restore

justice nameRgfuBiafi; RepgrtRe i lving RRezotwingy Retuegradngs: Reintegrating
Reffisiig (P{Breaniapking)
About creating a climate in which it becomes the norm for everyone to know that chilc

is both immoral and illegal, and that gaadepasbére will refuse to either perform or
condone it.

The measures needed and measured are:

LAMRREFORM
1. Is there No Yes AdatsCi@imesses: Samachied:
legislation
that forbids * Married PersonEqualityAct 1996 https://www.lac.org.
child marriage doesnot setany minimum age for na/projects/grap/Pdf/
under 18 customary marriage for boys or giNREAGuUideENG.pdf
with no This depends on the customs of the
exceptions? community but it is not entirely cl&€dnild Care Protect

whetheor notthe conserdf both Act 3 02015
parents is required if this is not the

custom of the community. Married Persons
Equality Actdf 1996.

If a child under the

age of 21 wantsto Child Care and
enterinto a CIVIL ProtectiorAct 3 of
marriagehatchild 2015.

needs the consent of
both mother and
fatheror the legal
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guardian.

The minimum age for civil marriage is
18 for both boys and girls, in terms of
the Marriage A2 of 1961 (26)

as amended by the Married Persons
Equality Act 1 of 1996.

The Child Care and Protection Act
3 of 2015enacted by Parliament
butnotyetin forcegoes farther

by setting theminimum agef
marriage at8 forall marriages,
thereby bringing the minimum age
for customarynarriagen line

with that for civil marriagds.

226).

Section 14(c)(iii) of the
Combatting Immdadredctices Act
allows for sexual acts to go on with
a child for as long as one is
married to thathild.lt does not
refuse the practice of child
marriage and possible allows for
the occurrence of statutory rape.

At present,marriageunder
customary law in some
communities allowedwhen
the child reachesiberty — but
the age of pubertyhas been
gettinglower and lower in
recentyears,with many girls
reaching puberty as early as age
11 orl2.Setting the minimum
age for allnarriage at 18 gives
equal protectiorto children
who live undecustomary law
and those who do rextd also
brings Namibia ime with the
African Chartexhich requires
states to prohibitarriages for
children under age Ti8e Act

will also forbid forced marriage
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or betrothaViolating this rules
a crime in terms ofhe Child
Care and Protection Act,
punishable by a fine aip to
N$50 000 or imprisonment for
up to ten years, or both.
The unlawfulnessof child
marriage is not without exception

in Namibia.

2. Is there No Yes Aais&lalaesses: Saacited:

legislation *

that classifies “Circumstanceswhere the Combatting of Rape Act 83 of

sex in child complainant is under the age26f00

marriage as fourteen years and the

abuse with no perpetrator is motkan three )

exceptions? years older than the Combating of Immoral
complainant”Fhe Combatting Practices Amendma@at 7
Rape Act section2(2)(d) of 2000 GOVERNMENT

GAZETTE REPUBLIC OF
Section 14(c)(iii) of the NAMIBIA
CombattingmnmoralPractices
Act 7 of 2000 allows for sex with
a married child.
NATTODINLACAIONON

3. Is there No Yes
a

budgeted *
national

strategy for

ending

child

marriage?

State: Samaciéded:

_ Ministry of Finand2021)Medium Term
The 2021Medium term ExpenditureReport 2021/22-2023/24.
Expenditure Report Ministry of Finance.
allocated
Guide to Namibia’sChild Care and
NAD 1 024 746 372 to fhetection AcB of 2015,Chapter20:

care and protection ofHarmful Social, Culturalor Religious
children howeveér is  Practices

not specifiecto early
childhood marriages.

The NationaBudgetor
Ministry of Gender
Equality, Poverty
Erdicationand Social
Welfare doemothave
a set budget or
underlined  budget
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4. Does it No
include *
nationally
rolled out
SBCC?

Yes

allocation thafocuses

on Child marriage.
Howeverjt focuses on
the improved care and
protection othildren.
However, when
regardingthe legal
repercussiontowards
child marriageunder
the Child Care and
Protection Act 3 of 2015
it forbids  child
marriage by making it a
crime to give a child out
in marriage or
engagement if the child
is below age 18, or does
not consentto the
marriage or
engagement. The
prohibition applie
civil, customaryand
religious marriages.
This crime is punishable
by a fine of up to N$50
000 or imprisonment
for up to ten yeargyr
both.

Listwhérere: Semachéded:

There is no available d&aide to Namibia’sChild Care and
stated regardingChild Protection AcB of 2015,Chapter20:
marriage, the data HarmfulSocial, Culturalor Religious
available is more Practices

focusedn HIV and Aids

data, within Namibia.

However according to

the Protocol to the

African Charter on

Human and People’s

Rightson the Rights of

Women in AfricArticle

5: Elimination of

Harmful Practices

sectiona) creationof

publicawarenesm all
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5. Is child
marriage
dealt with
in

the school
curriculum?

No Yes

ES

sectors of society
regarding harmful
practices through
informatiornformaland
informaleducation and
outreach programmes.

Wireeee : Samaciéded:

Under Ministry of http://www.nied.edu.na/assets/
Education Junior documents/02Syllabuses/04junior
Secondaryphase, the Secondary/LifeSkills/)]SC_Teachers
school curriculum only Manual_Life-skills_ Apr2008.Pdf#
coversChild marriage page66

definedas early child _
marriage within the GendeResearch & Advocaéyoject,

grade9 syllabusunder Legal AssistanceCentre, September
Life skills.Championed 2017
by the Ministry of
Educatiorthe Education
Sector Policy on the
Prevention and
Managemerdf Learner
Pregnancy was approved
by Cabinein 2009,but
widespread and
consistent roll-duggan
only in 2013. The key
points regarding this
Policy is that it
implements the
constitutionatight to
educationwhich must
apply without
discriminatiorto both
sexes,and that it is
aimed atpreventiorof
learner pregnancyas
well as management.



66

6. Have No Yes Hawy: Saachhid:

traditional and _ _ Smit,E. (2019).DON'T ALLOW
religious leaders * * President Hage Geingob cH| D MARRIAGE - GEINGOB:
beenengagedin addressed it at the 22nd annua . '
ending  child meetingof the Councilof The presidenthas urged
marriage? TraditionaLeaders. traditional leaders to help stam

out violent crime and

Enforcing S226 of ActZ8)15 Jicrrimminati P
of the Child Care and Protecfiss m natitlmibian sun

Act,which protects all children
from being subjetb harmful Child Care and Protection
social,culturalor religious Act of Act 3, 2015226

practices. o
Ministry of Health and

Additionallythe proposed bill Social Services.
on “The Recognition of NATIONAL FORMATIVE
Customary Marriages” was doHd.D MARRIAGE STUDY
in consultationwith many IN NAMIBIA. 2022 .
traditional leaders and CHILD MARRIAGE STUDY
traditionalleadersand with. REPORT - CABINET
organisations such as the Leg@tc|sioON NO:
ASSiStanceCentre, the Law 4/17 03 20/006
Societyof Namibiaand the SO.LU.'I'IONSMinistr
Council of Churches in Namibig2 <4 ™= 37 3{
Among the new minimum (S) 1€a Nan . ocla
requirementfor customary €MVIc€s. Namibia
marriages is an age 18 for both

men and women.

Despite this there is evidence to
show that some traditional
leadersapply the law with
greateconsideration foneir
customary practices rather than
the constitutiorand that in

many traditionabmmunities,
cohabitation ipermitted and
often viewed as marriage.
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7. Does the

strategy

recognise key SRHR
drivers ofchild marriage
including teen
pregnancy,

lack of sexuality
knowledge;

lack of

access to
contraceptivespverty; &
school drop

outs?

No Ies Whrea ta mdhalhedeere: Sexacinéded:

S226(4) of the Act protac®226 of AcB, 2015
children from, “social, of the Chil@are and
cultural or religious Protection Act
practice, including, but not

limited to any form of Gender Research&
sexualnitiationwhich in Advocacy Project,

the Minister’s opinion makegal Assistance
be detrimentbd the well Centre, September
being of the child.” 2017

Restricting it to a matter of
the Minister’s opinion
rather than outlining
specific culturgractices
leaves room for ambiguity
and misinterpretation.

Though there is no specific
strategy, the Education
Sector Policy for the
Prevention and
Managementof Learner
Pregnancy states that
schools must strive to
ensure thatoys and girls
are educatedabout the
benefits of abstinenites
risks of engaging in sexual
activityat a youngage,
appropriate use  of
contraception and the right
of both male and female
learners to free and
informed choicetliespect

of sexual matters.



68

Regoaibing is about an architecture that compels reporting, allows for easy reporting, folloy
reporting, and punishes child marriage

8. Is there
legislation that
makes reporting
compulsory by law
it is/shouldbe for
sexual assault?

No Yes

ES

ES

Siatd A&t adskhause: Semaciéded:

Article 14 of the Namibian The Constitution of
Constitutionclearly states that the Republicof
“Marriage shdde entered into onlyNamibiaPage 16,
with the free and fubnsent of the Article 14, (2)
intending spouses.” therefore anyone _
thatis forced intanarriage withoutAge of Marriage
consentthey have the right to go t@nd Consentto
the police and report the case. A &aldiage by a
should tell a trusted adult. The trddtear

adult then either reports to the PoIic_?

or to a socialworkerand they can Child Care And
preventthe forcedmarriagerom Protection  Act

Mandatory reporting requires certain

professionals to make a report if the .
suspectthat a child needshelp. éon¥patt|ngmmoral
Failure to reporis a crime.People SBaocglcesAct 7 of
who perform professiopalofficial
duties involving children are required
to make a report if, during the course
of their duties,they comeacross
“informatiorthat givesrise to a
suspicion that a child is or may be in
need of protective servitke"term
“protectiveervices”meansgrvices
aimed at providing care or protection
to a child to safeguard thathild’s
“safetysecurity and well-beiniy’.

such a case, they must alert police or
any Stateemployedocialworker.
Failure to report is a crime punishable
by a fine of up to N$20 000, or
imprisonmefdar up to five years,
both.Themandatoryeportingluty
applieseven if the information on
which the belief is based is protected
by a professiongirivilegesuch as

doc tor-patientprivilegeThe only
exceptionis “legal professional
privilege”.

Voluntaryreportingencouragethe
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9. Is there a nationalNo Yes
database of
reported cases? *

10.1s there policgr agreec No
practicghat mandates

the Human Rights
Commission to

take up child

marriage as a

human rights issuescross

the countrynd to report
regularly and make
recommendations?

generalpublicto makegood faith
reportsf they suspecthata child

needs help. But failure to report is not
a crime.

On the other hand section 14 of the
Combatting of Immoral Practices Act 7
of 2000 allows for one to engage in
sex with a child if they are married to
that child.

Dexscibibe: Semachédzd:
The national database of reported cases
of child marriage in Namibia is yet té-béd Care and
set up, however there has been a figdgction Act,
concluded by the state to investigat@ection 225(2)
child marriagek addition the Child
Care and Protection Arbvides that Mutanga, M.
child-headed households must opelZ@&9).Namibia in
underthe supervision afchildren’s the dark with child
court or the Ministeror an NGO marriage statistics.
designated by the Ministéris not |nformanteNews.
howevecglear whether or not childrgamibia
who are married are included in this
statuteor accesso this is stripped
away by their status as being married.

Yes  DesscibdbRoRolicy: Saachétd:

* Namibiais a signatoryto The Constitution
several treaties and of Namibia,
agreementsthat aim to section 144

decrease and eventually
eradicateforced marriage.

Exampleare the Convention

on the Rights of the Child inOmbudsmarct
1990, the United Nation’s 7 of 1990 section
Convention on the Eliminatidf?)

of AllForms of Discrimination

against Women, the

International Covenanton
Economi&ociaknd Cultural

Rights, the International
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11. Does
government

report  annually
Parliamenbn the state of

elimination
marriage?

of

to

child

No Yes

*

Covenant on Civil and
PoliticaRightsthe Universal
Declaration dluman Rights
and the African Charterof
Human and PeopleRights.
This means th&damibia has

an internationalobligation
and agreed practice to remove
all forms of sex discrimination
in its national laws.

The Constitutionof the
Republic of Namibia as well as
the Ombudsman Act (Act no. 7
of 1990)provide functions to
the Ombudsman to investigate
allegationsconcerningthe
breach of Fundamental Rights.
In addition to those provisions,
the Namibian Billof Rights
providedor the enforcement

of FundamentaRightsand
Freedom¥hese are not
however specifiedto the
practice of child marriages.

Dexsribidoe: Seachibed:

Ministry of Gender
The governmerdassed the Equality, Poverty
Child Care and Protection A€kradication and
3 of 2015.The Ministry of social Welfare.
Gender Equality, Poverty (2020). National
Eradication and Social fkormative Study on
Welfare produced research ¥hild  Marriage
the practiceof childhood Windhoek 9
marriages in  Namibia. ibia
However we are yet to see gll’_?\/m' \a
specificevidenceof annual
reports on the matter.
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12. Has the No Yes Statevbehere: Seachédd:

HRC

everreported In a reportin 2016. https://www.girlsnotbrides.org/

on child * The Office of the child-marriage/namibiagnder

marriage? Ombudsman has “What Has This Country
been given a unique Committedo”

mandate as a
Human Rights
Commission and
they released a
report last in 2016

13. Has the No Yes Statevhenen: Saachied:

Government

ever reported * The government gave shar®ihistryof GenderEquality,

to parliament the statistics of child Poverty Eradication and Social

on child marriage through the Welfare. (2020). National

marriage? cenususin 2011.In the  FormativeStudy on Child
statement they discuss Marriage Windhoek.

addressingchild marriage 1a
through the Ministry of Namibia

Genderkqualityand Child  https://www.girlsnotbrides.or

Welfarewhich isa partof g/ child-marriage/namibia/
parliament.

In addition the Ministry of
Ministry  of Gender
Equality,Poverty Eradication
and Social  Welfare,
published a formative study
on early childhood marriages
howeveit is unclears to
whetheor notthis matter
was brought up in
parliament.
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Ressblinihg is about extracting children from child marriages with as little damage to the

possible.

14. Is there
legislation or arehere
sentencing guidelines *
in placethat absolve
children under I&ars

of age from legal
penaltiefor engaging

No Yes

in a child

marriage?

15. Is there No Yes
legislation dealivgith

children borm a child *

marriagéhat covers
registrationof the
child? Rights to
access to the child?
Obligations of both
biologicgbarentsto the
child?

Dexsribibe: Semachibed:

There are no https://www.unicef.org/namibia/
directlaws that DAC_2015_Press_release_Final. pdf
absolvechildren
from legal
repercussions
mostly because
the government
is still aiming to
educate, inform
and empower said
vulnerable
women to prevent
child marriages
in the first place.

Page 2, Paragraph 5

Dexsribdoe: Semacinéded:

A child marriage Child Care and ProtectiormAct
withouthe right under Custody Article 99

approvakan be

deemed void https://laws.parliament.na/
however the ¢ms_documents/child-care-and
children’s act protection-act-15-of-2015---regu

protectscustody |at|0ns-2019'006“7f862C7b15 pdf

of both parents t , .
the Chiﬁj_ The 052?3I\6Iarr|ageAct 1961 Section

terms which a
marriagecan be

found void are The Constitution of the Republic

of Namibia, Article 14

under The
Marriage Act
1961, Article
26-30
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16. Are there No Yes
rolled out
guidelines on *
child marriage

for the judiciary

and state
prosecutors?

Retbumimighg is about bringing survivors from child marriages - both girls & boys - back in

Dexsribide: Semachibied:

There are rolled out The Marriage Act 1961
guidelines on the approvAtticle 26

of child marriages by the

Minister of Home Affairs, https://namiblii.org/akn/na
the parents and the child.act/1961/25

Thereare guidelinethat _ )

assist in  protecting Guide to the Children In Need of
children in these scenariBsotective Services

as advised by the Guide f@9e 45

the Children In Need of

Protective Services. Marriage Act 25 of 1961
Additionallyhe Marriage

Act of 1961prohibits the

solemnization of a

marriagewith inadequate

consent.

their families, communities & peer groups as is safe and appropriate

17. Are national
guidelines in place that
coversresponsibilities
of state services

in returning child
marriage survivors

to safe spaces/
communities?

18. Are medical
examinations for
child marriage *
survivors a
compulsory obligation
on state services?

No Yes

No Yes

Desribdoe: Semaciéded:

. . Child Care and
The Child Care and Protection Acprotection Act

requires the state to step in whesdttion 134-149
has been reported that a child is in

an abusive situationpweveitt is

not clearas to whether or nitis

extends to children who have been

married.

Saucee: Semaciéded:

Thereare no directinitiativeoor NamibianNational
policiethatobligateshe state to Agenda fochildren
give medicadxamination tehild 2012 to 2016.

marriage survivors. _ o
Guide to Namibia’'s

Howeverthe state developedd Child Care and
National Agenda for children 201Rrdbective Act 13 of
2016 a call to action to putthe 2015. Chapterl4
constitutionatandate on the rightp.6

of the children into implementable

strategieswhich focus on cross

cutting issues including health and

nourishment .



74

The law is vagueregardingaid
towards provision of protective
measuredor childrenwho have
been victim to child marriage
practices.There is provisionfor
those who have been exploited
sexuallyhowever there is a blurred
line because this does raatcount
for thosewho werecoercedinto
providing consendiy those whose
guardians and parents consented for
them. It is a mattefrassessing the
extento which consens allowed
and measuresto assess the
authenticity of tlkensent given by

a minor.
19. Are there No Yes Dessribibe: Semachékd:
nationwide local
authority Thereare no directinitiatives Convention on the
standard from the state to regist@rild eliminatiorof all forms of
operating marriages. discrimination  against
procedures to ~womenFinal observations
register child However the  Namibian for Namibia.
marriage governmentratified CEDAW,
survivors on which is a legally binding
local agreementhe Committee that
“vulnerability review the state reportgave
registers” and recommendatiofus’ the state
supportedand ensurethat the ministryof
track them Gender equality and child

welfarein conjunction with the
law reform,conductthorough
gender analysis of all laws in the
country to identify all customary
laws that are in conflict with the
convention so a harmonise
them with statutory laws and the
convention.

accordingly?
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Reiméggtimgng is about restoring childhood to survivors from child marriages and re-crec
life opportunities in line with their peers.

20. Are policies No Yes
and resources in

place to support *
survivors

re-entry into
school?

Dexsribidoe: Semciéded:

State thaé pregnant child mayducation Sector Policy for
return schooland shouldbe the Prevention and
given the opportunityto managemenbf Learners
completeschoolno matter the Pregnant

barriers. The Policy further (Re-entry Policy in
outlines the roles and Namibia).
responsibilities of  various

stakeholdersffectedby the Child Careand Protection
prevention and managenoéntAct 3 of 2015 section 3
learners pregnancy.

The Child Care and Protection
Act clearlystatesin section 3
thatone musactin what is in
the bestinteresof the child,
taking all circumstanceisito
accountit as welklaborates on
section5(d)(i) that no child
shall be discriminatedon
grounds of pregnancy nor on any
of his/her status.Section 11
furtherelaboratethata child
who is pregnarghallbe given
the opportunityto complete
schoobn the basis of their own
individuaability This Actdoes
not specifyon child marriage;
howevertf can extend to cover
such survivorespecially when
they have fallen pregnantor
have a child.
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No Yes Desdbibe: Saachéed:
There is no specific resource MinisteriaCommitment
* on child marriagetaking on comprehensive
placein Namibia,however sexualityeducation and
there isa lot of resources  sexual
protectinghildrenthat is and reproductiviealth
acting in the best interest of servicesfor adolescents
the child. and young peoplein
Eastern and Southern
Child Marriageremainsa African (ESA).
seriouschallengd€or young
people right, especiallyto Global Initiative on
young women agirls and it =~ Out-of-School Children,
negatively impact their = SchoolDrop-Out and
educationhealth and social Out-Of-Scho€hildren
status. in Namibia:
, ) A National Review
This review also focus on liftin§ecember 2015
barriers to marginalized
childrenand this may be
extended tahildren involved
in child marriage as one of the
main aims is to make sure that
children completehool.
21. Are policies and No Yes Dasrbibe: Sexaclddzd:
practices in place
in state services to * Thereis no specific Namibian Demographic

support survivors’
independent and
uninterrupted accdssa
range of modern
contraceptives?

policy that support thélealth Survey (NDHS),
survivors with an DRAFTof the Consolidated
independent and National
uninterruptedaccess Reproductiveand Child
to a range of modernHealthPolicy.
contraceptive.

Ensuring human rights
There are contraceptiifethe provision of
practices in Namibia igontraceptiviaformation
factthere isa steady and services, Guidance
increase in these and Recommendations,
practices,howeveit World Health
focuses more on fami@rganisation.

planning and married
couples such as youndtEPUBLIC OF = NAMIBIA

married womemere INISTRY OF HEALTH AND



is no specific practiceSOCIAL
for survivors but it ma&ERVICES.
be extended to them in

order to provide
independent and
uninterrupted access to
survivors of a range of

modern

contraceptives.

There is emergency
contraceptives
provided to a victim as
long as there is
evidencerovided for
the urgent need of the
contraceptivihere is

as wellfree of charge
contraceptives
provided at public
health facilities in
Namibiathey are safe
and relevant to any age
group, one of the
contraceptives that
are available to
everyondas condoms
(male and female),
howeveothermethod
ranges of
contraceptivase not

all available to
survivors depending on
their age as children
with a youngage can
be negatively infected
by somemethodwf
contraceptivesThey
must be approved by a
medical facility such as
pharmacist.
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22. Are policies No Yes Dessribibe: Semacitédzd:

and practicesn

place for There are no clear policy or practidational  Youth
survivors’'access * that give accessto psycho-social Councibf Namibia
to psycho-social supporto survivordioweverchild (NYCN).

support? marriage survivors are included in a

targetgroupsof the gender-basedCombating of Domestic
violence groups and Namibia Violence Act 4 of 2003.
collaborate with organizations such as _

WHO to provide psycho-social sugpért Pprotection of
that include young women or children’s rights in
children/girls. Part 4 of the Child dgBnibia: Law and
and protection ac2015 mentions Policy, Lotta = N
Appointmenrdf designation of socigimbunda arfillard T
workers,  child protection Mugadza.
organizations, social auxiliary wor e.ra
and probatiooffices. The third pillagSjll _ Care and
of the Education Sector Policy on Ergtection Ac015
Preventionand Managementbof
LearnerPregnancy is gender-spec
supporiand mentoring fdearners. :

The Policy requires school princip’é‘ ltset?naneeZONCFe)Qtree,
to designatene or morefemale ¢~ -rag
teachers to act as mentors for fer%ale
learnersand one or more male
teachers to ads mentors for male
learnersThose teachers wilbnitor

the progressof female or male
learnersactas supporpersons for
gendelissuesand encourage men’s
and womenégganisations, churches
and other civil societygroupsto
arrange mentors or appropriate
motivationabctivities Counselling
must be available for both female and
male learners.

iEignder Research &
vocacyProjectlLegal
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Young Feminist Action

Introduction

The workshops conducted primarilon assessing the situation on the ground

ith different members

ding traditional leaders,

CSO's, government

ng girls.

pek consisted of  young

sed in Windhoek.  The
:op was to find out the

. of the occurrence of

amibia, to teach about
brovided for in the Bill of
mibian Constitution, as
and solidarity for the
n regions where the
arriages are particularly

dominant. During the workshop some interviews
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were conducted wherein the following questions were asked;

1) How do you think community members can protect young children from

the practice of marriage?

Justification: We intend to find out methods in which community members can
stop playing the role of  facilitators and take on more protective roles for the
children who undergo this practice. Community intervention is a necessary part of
the deconstruction of this practice, this in particular would be helpful  for
community members who may wish for the practice to end but are not sure of how

they can effect change.
Responses:

i) Implementation of awareness programs for the communities wherein there is

active unlearning of harmful social norms especially for older generations.

ii) Counselling Programs for both the members of the community and the children

who go through this practice.

iii) Older generations actively denounce the practice through regular conversations

between the senior members of the community and the children.

2) Why do you think young children and community members often do not

report instances of underage marriage?

Justification: Research surrounding this subject has shown that instances of child
marriage are underreported and childhood marriages are often not recorded by
the state. Through this question we intend to find out possible reasons for this as

well as the general attitude towards reporting among our research participants.
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Responses:

i) Lack of education and awareness of rights
i) Threats from the elders

iii) Financial benefits

3) Following the issue of consent, the government requires three layers of

consent to be surpassed before a child can be married; the consent of the
child, the parents or guardian as well  asthe consent of the state. Do you
think it is enough for the government to provide this or should the practice of

child marriage be completely criminalized?

Justification: The practice of childhood marriages is closely related to culture and
customary practice, such factors are commonly associated with one’s identity . The
intention of this question was to assess whether or not our participants felt this
was an important customary practice or if the elimination of this was an imposed

perspective by those outside of Namibian customs.
Responses:
All participants present believed it should be criminalised for the following reasons;

i) The children who enter marriages too early risk becoming overly dependent on

their spouses.

ii) Children may not be sent to school fearing that they may become too aware of

their rights and less submissive.

iii) The children’s state of mind may be too immature for marriage
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iv) Marriage often obliges one to engage in sex, and sex affects a lot more than just

the body.

v) A possible risk of  mental health issues after having lost rights and being

subjected to abuse.

vi) The children often have very limited skills and this may be detrimental when

confronted with the responsibility of being a wife and mother.

4) The government allows for individuals who are 16 years to consent to sex.

Do you think they should be allowed to consent to marriage as well? Why?

Justification: Our participants in this research consisted of young women whose
ages ranged below and above the age of consent for sex. Through this question we
intended to gain their perspectives and understanding regarding the matter of

consenting to sex and consenting to a marital relationship.
Response:

i) Children still need parental support

i) Marriage is a more permanent decision

iii) It may encourage more instances of child marriages (especially where children

may feel pressured to marry due to a desire for material objects)

5) The practice of child marriage is often a result of compromise in situations
of poverty. How do you think the state can improve its intervention so that

people do not marry off their children?

Justification: This question is intended to explore the other common cause for
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childhood marriages, whichis a compromise of beinginvery lowincome
households. We intended for our research participants to view this outside of the
scope of customary practice and to see if they may have innovative ideas in which

the state may intervene for the purpose of poverty eradication.
Responses:
i) Provision of support with goods and products as well as financial aid programs.

i) Provision of affordable loans which can allow those affected to start their own

small scale businesses.
iii) Provision of safe shelters for the homeless

6) Should the men practising this be excused for merely practising culture and
providing support to people who have been afflicted by poverty, especially if
they've obtained consent or should they also be punished for encouraging a

practice that is harmful to children? Why?

Justification: The research conducted shows  that it is mostly girls who are

negatively affected by the practice of childhood marriages. Through this question

we intended to find out  our participants’ perspective on whether or not there
should be a focus on punitive measures against men who practice the marriage of

underage girls.
Responses:

i) Some participants were in favour of  punishment believing that these men are

taking advantage of these girls.

ii) Other participants believed that punishments should not be implemented
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against these men where consent is obtained from the child’s parents as these are
the appropriate people to approach in such instances. They also stated that
punitive measures should not be the focus for those who choose to divorce the

child if the marriage does not go well.

Solidarity statements regarding why childhood marriages should end in

Namibia

“Some children are forced into it”

“Some, during the marriage get abused by the person they are married to.”
“Parents (who give off their children) are the ones who benefit from this practice”
“Some children are not yet mature enough for marriage.”

“Early child marriage should end because the children are young and need parental

support.”

“Early marriage must end because it's making some children not know their rights.”
“...because children cannot get time to got to school”

“Because their bodies are not mature enough for sex”

“There is no freedom of speech.”

“The kids’ state of mind is immature that they can’t decide for themselves and aren’t

ready for the activities that happen in marriage.”

“Early child marriages should stop because the men that are involved are
educated...they are just taking advantage of the educated girls out there who don’t know

their rightful rights.”
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“..because young adolescents are forced into doing it regardless of if they are aware of

their rights, and they think when their elders agree then it's the best for them!!!”
2) Kamanjab

This workshop was conducted by Pots of Hope in collaboration with YFem. Sessions
were conducted with mothers and girls separately. ~ The Girls Not Brides Trainer
manual was used in both instances. The workshop was attended by a total of 42
participants; 20 mothers and 22 young girls. The group included a mix of individuals
attending school and some who arenot  in school. During this workshop the

following factors were assessed;
e What s child marriage?
e (Causes of child marriage?

e What are the changes you want to see? /Developing an advocacy

strategy?/Recommendations.

Additionally after the workshop, a petition to end childhood marriages was signed
by a total of 575 people; 167 males and 575 female. An interesting development
was the Himba people who signed the petition stating that, “it is my culture but |

am not supporting this practice but it is happening.”
What is a child marriage?

It was observed that both groups of mothers and girls had a sound understanding
of what child marriage is. Although It is the minority group of Himbas who practise
early childhood marriages the majority are not in favour of the practice. It was also

noted that most young girls are cohabitating while going to school due to poverty
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and it seems that this is a normal practice that is accepted by parents. It was also
shared that there are a lot of child-headed households, in such cases many of them
it was reported that the parents of these children are working on farms and that is

a common development among orphans.

Causes of child marriages.

The following are causes that were reported of child marriages:

e Poverty- Lack of food can lead children to opt to live with their boyfriends.

e Cultural beliefs- Some cultures believe that a child should get married early.
e Societal/Peer Pressure- The notion that “everyone is doing it so | should too.”

e Lack of Activitiesinthe Community- Boredom can lead to children getting

married early.

e Upbringing- Child grew up where everyone gets married early so they follow

this as the norm.

e Trafficking- Sold against will. Parents encourage and allow girls to date sugar
daddies for financial and in-kind support. Parents view the girls as a source of

income and wealth.

Of these reasons it was identified that poverty is viewed as the main cause of child
marriage, this came up many times during the workshop. The following are other

reasons identified as causes of childhood marriages;
e Financial instability

e Unemployment
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e No guidance from parents

e No access to education

e No support from parents

e Alcohol and drug abuse

e Parental attitude towards the girl child

e Child abuse

Desire of ‘luxury’ items such as smartphones
Early engagement in sex

It was further revealed that parents living in informal settlements find it hard to to
discipline a child and that children mimic their parents behaviour which leads to
early engagements in sex. An example given of how this comes to be is a common
instance wherein the family lives in one room and the parents abuse alcohol and
the father comes home drunk and demands sex from the mother,  this has been

seen to result in the child’s desire to engage early in sex.

Girls in the community also felt that the way the parental  techniques push them
away and results in the children living on the sreets as well as early alcohol abuse

and early sex.

It was also shared that  people don't report early childhood marriages or girls
cohabitating because of  the financial gains that the girl's partner becomes a
provider for the girl's family. For the Himbas, it was reported that the girls are given

away at a tender age as a result of tradition. Poverty silences the women and stops
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them from fighting for the rights of their little girls.

The general feeling was that these kinds of marriages should not be allowed and
should be criminalised. Even consent at the age of 16 years should not be allowed

by the government.
Recommendations:
e Different clubs should be established; Women'’s clubs and a girls support group.

e Greater involvement of traditional leaders because they are the custodians of

culture.
e Men should be held accountable for their actions or be exposed.

e Workshops with mothers and girls to work on behaviour change and how to

bond and show love.

e Revisit good cultural practices such as !khae-om #uis (Dark room sitting)

whereby a girl was educated during the passage of puberty.

e Traditional leaders need to be trained to champion women'’s rights and fight

gender based violence

e Vocational training centres to provide skills and to add constructive

preoccupation within the community.

3) Groot Aub

The workshop in Groot Aub was a youth awareness workshop conducted by Y-Fem
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and attended by 22 young women with ages ranging between 12 years and 19
years. The purpose of the workshop was to sensitise young women in Groot Aub on
the ongoing practice of  child marriages in Namibia, to seek their solidarity and
support for the young women who are currently going through this as well as to

find out if there are instances of underage marriages in this part of Namibia.

The workshop began with an

introductory lesson on their
human rights mainly focusing on
the lesson that human rights are
not given by anyone, therefore

no one can take them away, on

Discussing ECM with youths from Groot Aub

the specific human rights provided for in the Bill of Rights chapter of the Namibian
Constitution and the right to report and obligation of professionals who work with
them to attend to them as per section 132 of the Child Care and Protection Act 3 of
2015, as well as a discussion on how early childhood marriage can result in an

infringement of these rights.

We concluded the meeting with one on one interviews with the girls wherein the
following questions were asked;
1) How do you think community members can protect young children from the

practice of marriage?
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2) Why do you think young children and community members often do not

report instances of underage marriage?

3) Following the issue of consent, the government requires three layers of

4)

5)

6)

consent to be surpassed before a child can be married; the consent of the
child, the parents or
guardian as well as the
consent of the state. Do you
think it is enough for the
government to provide this
or should the practice of
child marriage be

completely criminalized?

Preparing care-packages for workshop

The government allows for individuals who are 16 years to consent to sex. Do
you think they should be allowed to consent to marriage as well? Why?

The practice of child marriage is often a result of compromise in situations of
poverty. How do you think the state can improve its intervention so that
people do not marry off their children?

Should the men practising this be excused for merely practising culture and
providing support to people who have been afflicted by poverty, especially if
they've obtained consent or should they also be punished for encouraging a

practice that is harmful to children? Why?
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Recommendations and Resolutions

The attendees of the workshop intend to continue to show solidarity and support
to agemates who are experiencing the practice of early childhood marriages. As the
discussions were occuring the young women indicated an awareness of the practice
of early childhood marriages. On several occasions they stated that in their region
relationships of this nature manifest in the form of ~ cohabitation between older
men and underage girls ranging from the age of sixteen years, usually as a result of

situations of poverty. The discussion had the following noteworthy feedback;

1) Children and members of the community often do not report as a result of
violent threats from the men who primarily pursue relationships with
children, some of them are influential within the community and have ties to
officers of the law.

2) Some of the older men identifying and approaching these young women are
professionals whom they are supposed to report to such as doctors and
police officers.

3) Arecommendation for the state and other organisations to provide safe
shelters where young ladies in this situation can go to.

4) Greater intervention in cases of GBV in relationships of this nature

5) Some young girls are pressured to enter such relationships by parents or
guardians while others enter the relationships after being orphaned resulting
in false consent. There seems to be a need for intervention to allow escape in
instances of such pressure.

6) There needs to be stricter enforcement of sections 134 and 135 of the Child

Care and Protection Act.
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4) Katima Mulilo

Workshop was attended by representatives of the Gender, Child Equality and Social
Welfare Ministry, Local Feminist organisations, children’s centre representatives as
well as social workers. First point of order was to determine whether anyone
present was aware of any instances of early forced marriages and the group
established that for every two known cases there are at least 10 unknown. They
then recognised and pointed out that some of the reasons the reported cases were
so is because of fear of backlash from community and community leaders, people
don’t know it's wrong, child marriages have been normalised (harmful  cultural
practices). They also recognized that there has been a lack of sensitization in this
regard. They pointed out that the elders in the community are perpetrators which
makes it more difficult for these cases to be reported. They stated that these
practices mainly take in areas like the San Community (Cheto Village) and the
Zambian immigrant  community- communities that are already generally not
supported and protected.  Another alarming practice is that  in this area there
seems to be cases of teenagers marrying one another. Orphans are being forced to
head households and take care of younger siblings and choose to be married off to
older men in order to sustaina  living. Children in less fortunate households are
pressured by adults to be providers for their families and are therefore married off

to elders in the community for this.

Recommendations and Resolutions

The attendees will form a working group with all key stakeholders that will take
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the lead on this in the region,  this is to be facilitated by Dennis Matomola of

Ministry of Gender and he will give feedback by Friday, 2 October 2020

The Ministry of Gender is due to have a workshop with Traditional ~ Authorities to
sensitise them on the Child Care Protection Act (CCPA). The newly formed working
group will join this workshop, as Traditional Authorities are influential in impacting
change, especially culturally. The group will identify focal people in communities to
train as local trainers. They will also look into how we can ensure people’s
anonymity and confidentiality. Take action on the existing cases that they've been
made aware of and formulate a working plan to navigate out of it.  They will lastly
introduce community based projects,  so the solutionis  behavioural change

oriented and more long lasting.
5) Social Workers

The discussion was headed by Venicia Shanjeka and Paulina Alweendo. Namibia
has shown commitment inthe past to ending child marriage, in 2015 Namibia
co-sponsored the Human Rights Council Resolution to End Child Marriage & it was

recognized that this culture practice is indeed a violation of human rights.

In 2004 Namibia did make considerations for the African Charter on Human and
People’s Rights prohibiting child marriage & aimed to provide Ministerial support
to victims. At a national level the MGECW is in partnership with UNICEF to join
efforts to end child marriage. Their aim is to identify root causes of child marriage
& the strategies to combat it. Some of the barriers in curbing child marriage were
identified as the delay of the government to fully enforce the Child Act of 2015 that

outlines to prohibit marriage of individuals under 18 under customary law. There is
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also a lack of sexual education & awareness of consent making it easy to pressure
children into marriage. A lack of updated statistics leads to assumptions that child
marriage is not an active problem. Traditional leaders & church leaders haven't
been transparent about the practise and this makes it  even more difficult to
successfully curb the issue. There also isn't enough resources and support from the
government to infiltrate communities that commonly practise child marriages.

Namibia has a lot of outdated laws with loopholes that enable child marriages.
Recommendations and resolution;

Educate communities respectfully on cultural practices that infringe child
protection laws. Engage Ministry of child welfare on safe houses & rehabilitation
programmes to assist victims of childhood marriage. Provide Psycho-social support
by healthcare professionals. Have regular house assessments in rural communities
to closely observe the conditions of children & lived experiences. Request medical
examinations & adolescent friendly sexual education to be requested to be
provided or sponsored by MHSS. Make support groups and counsellors available
for immediate response with regards to aiding children who are at risk for child
marriage(to be identified by regular house assessments). Request for complete
transparency from traditional leaders with regards to all cultural practices done
with children. Social workers should request for a thorough training & workshop on

how to effectively & respectfully work to combat child marriage.

6) Ombeitje Youth Organisation

The Meeting was attended by the Executive director, Phillipe Talavera, of the
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Organization which is based in Windhoek. The organisation has been working on
ECM in the Kunene and Kavango region with a focus at Omega1 where they worked
with the San community on trying to end child marriages in the area. They have
successfully worked with 10 schools and produced a DVD to raise awareness on the
matter. They had started girls clubs in Kunene but the breakout of COVID-19 has

put the project on hold.

The Ministry of Gender Equality and Child Welfare requested a National Formative
Study on Child Marriage. Results were supposed to have been released in 2019 but
have been blocked at parliamentary level.  Preliminary leaked results mentioned
that the prevalence of early marriage in Namibia is 18.4%. By region, the highest
prevalence of early marriage was reported in Kavango (39.7%) while Kunene (24%),
Zambezi (23.8%), Omaheke (23%) and Otjozondjupa (22.6%) also recorded high
levels. Oshana region (7%) had the lowest prevalence of child marriages. There are

more early marriages in rural areas (22%) than in urban areas (15%)."®

Challenges as presented in the meeting include the fact that there is limited
funding provided for the proper research and initiatives needed in order to
successfully curb child marriages.  Offices that are mandated to assist in this
plight, such as that of the First Lady, do not prioritise ECM. Child marriage takes
place deep in rural areas and it is difficult for CSO to reach those communities
as it is expensive to reach those areas.  There is little to no data  available on
child marriages in Namibia which makes it challenging to know the impact it has

on the Namibian community.

180 Ministry of Health and Social Services. NATIONAL FORMATIVE CHILD MARRIAGE STUDY IN
NAMIBIA. 2022 . CHILD MARRIAGE STUDY REPORT - CABINET DECISION NO: 4/17.03.20/006
RESOLUTIONS. Ministry of Health and Social Services. Namibia.
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Resolutions and recommendations;

ECM presents opportunities for CSO active participation. There is a need to adopt

a collective approach to end child marriages in Namibia.  Organizations need to
find creative ways to secure funding to support ECM projects. We need to work
together as the Namibian Nation and raise as much awareness on child marriages

as possible.

7) Kunene Region

The meeting was attended by a Social Worker, a member of the Opuwo Police
Force, a member of a local women'’s group and the Mayor of Opuwo, his Worship
Albert Tjiuma. The police stated that they have not to date registered or reported
any cases on child marriages in Kunene region.Most reports submitted are those
on rape be it by family members and strangers. The social worker added the region
has a lot of undocumented or reported child marriages, but since these cases are
mostly hear/say it makes it difficult to report them and have action taken against

this.

In the olden customs and traditions of the people residing in the Kunene region,
children were initially married off before they were born. Once they are all grown
up, they marry the man that had asked for her hand in marriage whilst still in the
womb. Though these customs have changed over the years,  child marriages are
still being practised secretly but this number has reduced significantly over the
years. Mr. Tjiuma stated that he knew of a girl that was married off in Grade 7 and

as a result had to drop out of school.
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Children married off miss out on an education and opportunities to improve theirs
and their family’s living standards.  These victims most likely fall pregnant very
early on and are then required for the rest of their lives to be caretakers and
nurturers as opposed to being the drivers of change in their communities. Child
marriages are carried out  secretly and denied by both the victims and their
families because they are afraid of the repercussions of the law. Some are afraid
to report child marriages as they are afraid to be stigmatised or cast out by the

community.

It was reported in this meeting that there is a need to educate members of the
Ovahimba community on the laws of this country. This could be done through the
Traditional Authorities and in their own set-up (at their respective village to get a
higher number of attendees). Sex education and the use of contraceptives is done
mostly at school because parents and community leaders find it difficult to talk

about it with the younger ones.

Kunene has one school counsellor in the region who is based in Khorixas and is
the supervisor of all Life Skills teachers. Life Skills Teachers are trained as
counsellors and they serve as school counsellors at their respective schools. Life
Skills  teachers/School Counsellors can give learners referral letters to consult a
social worker at the Ministry of Health and Social ~ Services when they feel they

cannot help a learner effectively.

There haven't been any rape cases reported by schools or school going girls. There
was however, a case reported of molestation by older boys molesting the younger

boys in one of the school hostels. The case has been dealt with accordingly by the
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relevant authorities.

Teen pregnancies are on the rise in the region and fear more pregnancies in the
months to come because it was observed that there always is a rise of teenage
pregnancy cases during school holidays. The lockdown due to COVID 19 has forced

schools to close and there is a general fear of the spike of teen pregnancies.
8) Gobabis

This meeting was attended by Pastors, representatives from MOHSS, CSO's, a

Government official and the community. This is what they had to say:

Pastors: they were totally against it as they explained that marriage is a big deal
and it needs maturity, understanding and proper consent. Boys and girls are not
old enough to understand marriage and how it should be plus how the bible
intended it to be. They added that churches should talk more about the topic to

educate their congregations on the topic.

Representative from MHSS: educated us on the body of a child so we could fully
understand how this affects the child. They said the body of a young girl is not
fully developed and this can cause severe damage to the child when having sex
which can even lead to death in some cases. They also said that if a girl should fall
pregnant this may cause a lot of complications during and after pregnancy. When
asked if they have practices that deal with childrenthat went through child
marriage in Namibia they said yes as the Ministry of Social welfare takes charge of

dealing with such cases and MHSS assists by giving the girl proper medical care.
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CSO's: were very fast to point out how they would work hand in hand to fight the
practice and how they want to keep the Namibian government on their toes to
stop such practices. None of the CSO's ever had projects or anything to do with
child marriage and they decides that going forward they would tackle the issue by

mobilizing the community and to educate them on this harmful practise.

Community: most didn't know about child marriage and also confused it with rape
which at the end of the day we decided this two does indeed go hand in hand.
Many were fast to share how this practice still happens within their cultures and
how it mostly.also linked to poverty. They concluded that traditional leaders are
the ones close to them and they (traditional leaders) should be educated more so
that they remove or change some of their traditional laws so that the practice

ends.

Government officials: the office of the Governor and the office of  the Gobabis
constituency councillor said that the government has measures in place to end
child marriage but they can not do it alone as they need help from the CSO's and
the community to make it happen. They said this is a practice that they have been
fighting for a long time in their capacity as the government and it is still a long fight.
They welcomed  thetopic and said one must  keep pushing, educating and
mobilising communities especially those in the rural areas as most cases start
from there and this is mainly also due to poverty. They said organisations such as

Y-Fem should work closely with them as they play an important role in society.
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Addressing Early Childhood marriage in Namibia: A Discussion

With a Front line Worker

This interview was with Agnes, a front line advocate who works with adolescent girls
and young women in Opuwo. She has worked with the National Rural Women's

Assembly, YFem and independently in her fight to end early childhood marriages.

1) What are some of the most common reasons for childhood marriage

that you have encountered?

“Some may say is the tradition but | will then say is no more traditional thing but giving
our child in exchange of something for living and women which a decision by the head

of house who is the father it's mostly not a house discussion but a one person decision”

2) What is the age range of marriage for children?

“As to what | have encountered and interviewed the lowest age was 9, 12,14”

3) What are the impacts or consequences of childhood marriages that you

have seen?

“Because they are not given a chance to marry the man they want they are being given
by force to men,  some who fit to be their fathers. All the young girls that | have
interviewed are all divorced which let them be left with kids. No education as a married

wife you should be home and look after your family early, childhood marriage is
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followed by teenage pregnancy high number of ~ unemployed due to illiteracy in the
community that leads to drunk and alcohol abuse that's where gender violation comes

/4

n

4) Regarding culture, where should we draw the line; the practice of child
marriages has been a customary tradition for ages, is ending child marriages

a foreign concept or something we actually need?

“Human rights training [is needed] especially for women because the women are the
only people to change life [significantly after marriage] ...The culture can be respected

once its practised right but not to violate us”

5) How do you think community members can protect young children

from the practice of marriage?

“The community can only be able to protect them after they are trained on their rights

with motivation among one another (communal solidarity and support is needed).”

6) Why do you think young children and community members often do not

report instances of underage marriage?

“When you come in the areas where you see those early childhood marriages being

practised, it's one of those areas you wouldn't expect people of the community to advise



102

or to help each other because it's been done everywhere. And with the power vested in
the head of houses, it's the only thing that is being followed. So a woman from another
house wouldn’t have the power to advise or to educate someone from a different family
or a different house because what she wants to advise is something that is already being
practised in her family. So that is why I'm saying you cannot  find people within the
community to advise or to help because come in Opuwo for instance, an area that | can
say was a reality to me, speak of land, women do not know they have rights on land,
speak of rights in general, they do not know their rights, they do not know they have
rights, they do not even know they have the right to say ‘no, | do not want my daughter
to get married to that man.” So it's just the men that decide and the women have no say,
the men simply say, “you are going, get ready, you are not coming back.” It is something
that is being practised in families. If it had never happened in my family then | would
have the power to go and try to advise someone else not to do it or to help. We need to
work on awareness, human rights, customary land rights and understand what rights
are to those people. Those are the reasons my people do not help. They don't know
whether it is something that needs to be reported, its abuse, yes. What these people
have been saying is  that if we make more effort to bring in more social ~ workers,
educating our own girls our own young women within the community on social work

and counselling maybe that is when you can truly hear the voice of the people.”

7) Following the issue of consent, the government requires three layers of
consent to be surpassed before a child can be married; the consent of the
child, the parents or guardian as well  as the consent of the state. Do you
think it is enough for the government to provide this or should the practice of

child marriage be completely criminalized?
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“When the government intervenes regarding child marriage, and they ask about this
issue of consent, they hold public meetings where people are supposed to stand up and
speak, this is hard when you are asking someone to break the silence. | had a meeting in
Opuwo and the meeting began with the issue of  land and that was deep in Opuwo.
There were only two men and seventy women sitting in the meeting, those women would
never open their mouths to say anything about that, until | realised the point of where
this is coming from. | had to ask the two men to excuse us for a minute to see if they
would be able to express themselves. Just after those two men left, you could hear the
voices of these women coming out  in different ways, different sounds, the pain,
everything. So to tell you the truth, if the government wants to do some works and
missions to end this, not to say they have to necessarily look for these people, but, when
they are holding these meetings, when they are looking into this consent, they need to go
deep, not holding their meetings in central places only with people that speak English,
such that they are being translated to them, its high time the government works and
looks into working with organisations that work closely with these women, looking for
whether or not women want consent on this, they need to involve the actual people that
need to work on it, they should delegate this to women’s organisations so we can walk
around and make sure they are getting support from the right people. Not from a
committee that just visits Opuwo and goes back to Windhoek saying,  “this is what the
people of Kunene have said.” Kunene is not just represented by the people of Opuwo,
Opuwo is just a central town, that people only come to for shopping, they are almost like
outsiders, the main people are out there, deep, and if you want to work nicely, you need

to go there deeper in Kunene.”
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8) The government allows for individuals who are 16 years to consent to
sex. Do you think they should be allowed to consent to marriage as well?

Why?

“About sex and marriage, | don't know why the life skills lessons have been removed
from school the government should look into that, because its that person’s right to sex,
but then we need to look into a way to educate those young girls before marriage. One
should only get married once they are ready. Once they feel they have the right to say
yes or no. Marriage is all about love, you need to marry someone you want not someone
you are given and love is a reaction that comes within me, no one should tell me that |
love a person, that | should marry that person, no. By the age of sixteen , I'm telling you,
it won't happen, you won't be able to differentiate between love and sex, so | disagree

with it.”

9) The practice of child marriage is often a result of compromisein
situations of poverty. How do you think the state can improve its intervention

so that people do not marry off their children?

“The practice has led to poverty. All the ladies that | interviewed, they were all divorced,
and they had three,  four kids left with them because | was just in Opuwo, I'm just
speaking from that, where men marry more than one wife, and then if you are a
divorced you go with your kids there. And just imagine, | am not educated, | never went
to school, in order for you to get a job,  for you to have money, you need to at least
speak English, you need to do calculations, so illiteracy is one of the things we need to

say no to, and to say yes to education so that is why | am saying when government is
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giving consent on the kids or rights to kids with sixteen years they should also make sure

that they educate the kids, you need to be educated in order to feed your family, if we do

not want poverty in this country

The NRWA is among the organisations that have been working closely with rural
women who have been married early and is pivotal  in this fight. Gathering from
the discussion with Agnes, we can draw the following conclusions regarding the

situation in Opuwo;

e The practice comes more as a result of patriarchal  oppression rather than a
traditional norm.
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Divorce leads to the mother being left with the child and the responsibilities of
caregiver and provider without any support from the man.

Women in these areas do not know their rights.

Government led public hearings are insufficient means of intervention
because;

People are afraid of speaking up publicly regarding a norm.

The hearings lead to outsiders being the voice of the community. This may
not sufficiently address and communicate the problem.

It is alleged that the government mainly uses data from Opuwo to
represent the whole of the Kunene region which lets the rest of the region
become neglected.

People do not report because they do not know if it is something they should
report.

There is a great need for psycho-social intervention.

Women are not always comfortable expressing themselves in front of men.

ECM perpetuates generational poverty.



107

Advocacy Guide

Our strategy

» What is my role - Empowering the
| and Girls
' responsibility to
the AGYW
'......................-................!..........-........-‘...................!..........................
. What is ECM | Make the subject , Identify key
easier to talk ways to
about communicate
creatively

It is essential to first establish the advocacy strategy before embarking on the

desired activities. Y-Fem Trust has taken the following strategic plan when leading

workshops.

1) Find out if participants know and understand the harms of Early
Childhood Marriages. It is important for the facilitators to be able to fully

describe this before they go up to speak about it. This aspect focuses on
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2)

3)

4)

educating, to the fullest extent, participants and facilitators.

The second factor is for facilitators to fully determine their  role and
responsibilities to Adolescent Girls and Young Women who are vulnerable
to the practice and its effects.

In many communities the subject  of ending ECM is taboo and can often
cause fear amongst women and girls. It is important that the discussions with
target participants are done in safe environments.  Additionally, itis the
responsibility of the facilitators to ensure that the sense of safety is present.
Participants may, for example, feel uncomfortable having the discussions in
the presence of certain community leaders. Insuch instancesit may be
helpful to respectfully remove those who are making the space feel
unsafe. Another aspect of this is that a lot of participants may not be aware
of how to articulate, to the fullest extent, their experiences. This may be
due to language barriers, make sure a translator is present, if necessary, and
ensure that participants trust the translator.

The next step after making the subject easier to explore, is the need to make
those who are vulnerable to the practice aware of their right, capacity and
ability to stand up against the practice. It is important to give them
educational tools regarding the; political issues surrounding the practice
with a focus on the feminist fights aginst patriarchal ideals; legal steps and
remedies including submission of a pettition, reporting abuse and seeking
legal aid; and psycho-social support to strengthen them in their mental
wellbeing and ability to handle difficulties they may encounter as they stand
up for themselves. Y-Fem seeks to empower them fully in their individual

capacity in order for them to be able to stand on their own in the fight to end
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ECM.

5) Throughout the advocacy project, it is important to make sure that key ways
to communicate the issues surrounding ECM are identified. Not every group
is addressed in the same way, for example; while it may be helpful to try to
make the AGYW feel = comfortable by using casual language, community

leaders and parents may find this to be disrespectful.

Addressing Gendered Norms and Beliefs

« Best Interest of « Survival of the
the Child Child
. ........ ‘. ................. .. .......... -. ......................
| Child's Views and | Discrimination
Beliefs (Primary groups
Targeted)

This aspect of the activities is mainly aimed at keeping the government accountable
to the general principles that underpin children’s rights in terms of international
law. The following are the measures of assessment and improvement that are
serving as our guiding principle in accordance with the terms of the Convention of

the Rights of the Child;

1) Upholding the views of the child; in this regard it is necessary as advocates

for children to identify what their views are on the practice of ECM and why



110

they have these views. Then beyond that, to make the authorities and the
general population aware of these views and to hold them accountable to
the children.

2) The best interest of the child; It is the duty and responsibility of the
advocate to hold the government and society accountable to the best
interest of the child. The major aspect here is to show how ECM ultimately
does not serve the best interest of the child."™’

3) Theright to non-discrimination; In our study we have seen that the
practice of ECM is primarily harmful to;

e Women and girls
e From low income households

e And specific customary groups

In line with the terms of Article 10 (2) of the Constitution of Namibia, it is essential
to show how these individuals are being unfairly discriminated against by the
Namibian government. In this regard the facilitator should make participants aware
of this unfair discrimination as well as to carry out activities that hold the local
authorities accountable to this obligation, this can be done by circulating an
informative petition to rase awareness and by promoting authorities’ attention to

this petition.

4) The survival of the child; In this regard, it is important to gather evidence of
harm against victims of ECM as well as to point out how the practice of ECM
interrupts young girls" ability to enjoy a fulfilling and enriching life. It would be

helpful to point out the rights that are violated in their day to day lives as well

181 See chapter above What allows for Early Childhood Marriages to continue in Namibia?
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as to gather more numeric data showing an average of children and family

households who are harmed in each community.

Gendered Norms and Beliefs Contributing to Child
Marriages

P o T e ranping Fai L
‘*’.l ?-.-:aa-. '| 'r“r"j ctors I|||Lf_'_h' ste
gy gl frecer il e SRR | (Kbt AL s fodeifiandl

-Definition af miner in the

-Addressing baliefs about

«Once a child is married

constitution leaves those

marriage being a source they stop being a minor between 16-18 years vulnerable
of protection {losing protection fram to harm

CCPA
thow do we do this ! - Customary marriages are not

-Custemary practices registered in Mamibia, which

without also shaming the

whole institute of {communicating while makes CM permissible xs
mfriaseﬂ.r} addressing specific cohablitation
pesthcin) Section 14 of the combatting

- Instruction of sutharities immoral practices act 7 of 2000

auch a8 parents and L&

Next is to highlight and address specific gendered norms that encourage the
practice of ECM. It is more effective to point out specific policies and beliefs that
uphold patriarchal views than it is to simply say that it is a result of patriarchy. In
this regard the facilitator must identify how a specific factor contributes to ECM and
how it ultimately is harmful to women and girls as compared to their male
counterparts. It is important to gather evidence of this as well and to point out

how this is ultimately harmful to the entire community.'®

182 See chapter above What allows for Early Childhood Marriages to continue in Namibia?
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How ECM Harms AGYW in General

Loss of Childhood Abuse Silenced Entrapment

Responsibifies of marnage Coming from different Spoal constructs can make  Becauss of the nature of

are too much for children, angles it efetficult for AGYW 10 soCial structures; the law
speak out against the M economic Situatons. it

How do wae allow for the Different types of abuse practice. How do we can B difficutt 1o escape.

reintegration of childhood actrvely angage with the What are soma craatiee and

BXpETIENCEsT What are these andbowdo  people nflusncing this? effective ways we can

wie show them? acdddress this?

Above are some key guiding ways,  we identified in our research, in which the
gendered norms are disproportionately disadvantageous to AGYW. Facilitators can
use these as the base line of their advocacy and research work as they seek to undo

these and uncover any other aspects of harm that may still be existing.
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Placing marginalised women at the forefront of discussions is a key goal of the

advocacy process. It is important to understand that an important aspect of the
goal to end Early Childhood Marriages is empowering those who are vulnerable to

the practice and avoid taking over their empowerment process.

Some Important Target Groups

1) Girls

The girls inthis regard are those who have undergone the practice; arein
communities where they are at risk of experiencing childhood marriage and girls
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in other communities who would like to show support and stand in solidarity with
those who are victims of the practice. Girls are the primary target rather than boys
because this practice is of greater harm to the girl ~ child in Namibia. Mobilisation
for the purpose of solidarity is especially important to actively show those in favour
of the practice that times have changed and that  a hierarchical reverance of
human rights based on gender is not favoured and that there is no justification for
this. Allowing girls tobe at the forefront of this is tofulfil thegoal of
empowerment.

2) Elders,Local Authorities and Community Leaders

Community elders are important because they can leverage their influence within
the community to end the practice. They also stand a greater chance and capacity
to ensure that protective measures are applied. It is also important to let them be
a leading voice in advocating for the necessary changes through challenging values
and culture. Some strategies that can be used in this regard are:'®

*Special campaign addressing parliamentarians

+ A continuous assessment of the number and importance of
parliamentarians, deputies, mayors, etc. engaged

* Call to action to end child marriage: award for promising or best practices
and investments

* Stage, online and offline award events

18 UNICEF. (2021). Key Results For Children 6: Ending Child Marriage. Advocacy Toolkit.
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3) National Leaders

In a 2021 report on ending child marriages, the United Nations gave the following
reasons regarding why it is important to address national and sub-national
governments;'®

* Ensure ending child marriage is a national development priority

* Facilitate supportive environments to change social norms

* Promote national laws, policy frameworks and mechanisms to protect and
promote adolescent girls’ rights, and ensure that these are aligned with
international standards andthat adequate resources are available to
implement them

* Promote integrated strategies (birth registration, health, education, social
protection) to end child marriage

* Supporting adolescent girls at risk of, or affected by, child marriage to stay
in school through the primary and the lower secondary cycles and acquire
life skills, enabling them to make choices and exercise their rights

4) The General Public

The general publicis a key group for awareness and support gained through
solidarity. The involvement of the general publicis very important in orderto
ensure that legislators can see that this matter is of great importance to the state.

Change for young women and girls can be effectively applied with the active
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involvement of the whole community.

Social Media Advocacy

Social media can be an important tool for the Monitoring and Evaluation process
and can be a very useful way to reach various groups to effect change. Itis very

important for the purposes of adapting to COVID-19 regulations as well.
Our Hashtags:

#ENdECM #EndECMNa #endearlychildhoodmarriages #protectwomenandgirls

#endharmfulculturalpractices

GearreeniFircipiphdsv\Usang BigingMedia’d? Media

1) Be geanimeredon’tembellish anything to try and prajeettain imagpystspeak
authentically about EEMimpact and how others can support. Use humour and a voice that
reflects your organisation’s image. For example a youthful organisation may best rely on
rather than corporate language.

2) Sty\fdrused end da debigblezliable: Post relevant content relating to ECM and comment ol
user’s pages as well.

3) Gezt santa&l:Above allelse,create a conversation to meaningfully engage with your
audience. The more you engage with like-minded individuals and organisations, the more
you’'lbe able to build a connection that can extend outside of the Internet. But keep in mit
noteveryone wilke this medium so don’t bag@atlcommunication solely around social
media!

18 FoodArc. FoodARC Social Media Tool. FoodARC:Research Inspiring Change.
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EsbbhidtshgragFacétmok boDkitoar Aveiietr Account

Tttt

L

Acoaonset up: You willneed to setip a username (Twitter handles),character profile
description and an image that represents your organisation.

Messagiggng: The maximum message size is 140 characters. Try to keep your tweetsto a nr
of 120 characters.

Gaxtitig dldtioédzed: Use relevant hashtags (#feminism,#endchildmarriages,#ECMna,) so use
follow the conversation - who knows, your topic may even start trending.

Kemaywv WHb oTd oTweeeeEind outthe usernamesof well-known professioniaghe field,
politicians, or even celebrities that may support your discussion

Fdlbmemsrdirack how many new followers (the people that see your tweets) you get per wee
Gaining more followers allows your message to have the potential to spread to larger nety
more people are re-tweeting your posts.
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Fareb kK

Conmnmicdtiediion - Create a Facebook page for your organization to share information and
people in discussion\

Patimgg - Try to keep your posts short, on-topic, conversational, and include an image whe
possible.

Outteechch - If you have a meeting, rally or any other event that you want the community t
- you can create a Facebook event and link it to your page for greater reach.

Shreringg - Don’t forget to get people to click the “share” button so your messages can be :
their social networks.
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